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JEANNE CARROLL, PLAINTIFF-APPELLANT-RESPONDENT,
\ MEMORANDUM AND ORDER

NIAGARA FALLS MEMORIAL MEDICAL CENTER,
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MARK D. PERRY, M.D., MARK D. PERRY, M.D., P.C.,
AND RADIOLOGY SOLUTIONS ASSOCIATES, PLLC,
DEFENDANTS-APPELLANTS.

LIPSITZ GREEN SCIME CAMBRIA LLP, BUFFALO (JOHN A. COLLINS OF COUNSEL),
FOR PLAINTIFF-APPELLANT-RESPONDENT .

CONNORS LLP, BUFFALO (JOHN T. LOSS OF COUNSEL), FOR
DEFENDANTS-APPELLANTS.

HUTCHESON, AFFRONTI & DEISINGER, P.C., BUFFALO (ADAM P. DEISINGER OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeals from an order of the Supreme Court, Erie County (Diane Y.
Devlin, J.), entered July 21, 2021. The order granted the motion of
defendant Niagara Falls Memorial Medical Center for summary judgment
and denied the motion of defendants Mark D. Perry, M.D., Mark D.
Perry, M.D., P.C., and Radiology Solutions Associates, PLLC, for
summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying the motion of defendant
Niagara Falls Memorial Medical Center iIn part and reinstating the
amended complaint, as amplified by the bill of particulars, insofar as
it asserts a claim that Niagara Falls Memorial Medical Center is
vicariously liable for the negligence of defendant Mark D. Perry,
M.D., and granting in part the motion of defendants Mark D. Perry,
M.D., Mark D. Perry, M.D., P.C., and Radiology Solutions Associates,
PLLC, for summary judgment and dismissing the amended complaint, as
amplified by the bill of particulars, against those defendants insofar
as it asserts a claim that defendant Mark D. Perry, M.D. committed
medical malpractice during the pre- and post-ultrasound treatment of
plaintiff, and as modified the order is affirmed without costs.

Memorandum: Plaintiff commenced this medical malpractice action
seeking damages for injuries she allegedly sustained as the result of,
inter alia, the failure of a radiologist to detect a deep vein
thrombosis (DVT) on an ultrasound ordered by her primary care
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physician. Plaintiff appeals and defendants Mark D. Perry, M.D. (Dr.
Perry), i1.e., the radiologist, Mark D. Perry, M.D., P.C., and
Radiology Solutions Associates, PLLC (RSA) (collectively, Perry
defendants) appeal from an order that denied the Perry defendants’
motion for summary judgment dismissing the amended complaint and any
cross-claims against them and granted the motion of defendant Niagara
Falls Memorial Medical Center (hospital) for summary judgment
dismissing the amended complaint and any cross-claims against it.

“[A] defendant moving for summary judgment in a medical
malpractice action has the [initial] burden of establishing the
absence of any departure from good and accepted medical practice or
that the plaintiff was not injured thereby” (Bubar v Brodman, 177 AD3d
1358, 1359 [4th Dept 2019] [internal quotation marks omitted]; see
Campbell v Bell-Thomson, 189 AD3d 2149, 2150 [4th Dept 2020]). *“To
meet that burden, a defendant must submit in admissible form factual
proof, generally consisting of affidavits, deposition testimony and
medical records, to rebut the claim of malpractice by establishing
that [the defendant] complied with the accepted standard of care or
did not cause any injury to the patient” (Edwards v Myers, 180 AD3d
1350, 1352 [4th Dept 2020] [internal quotation marks omitted]; see
Groff v Kaleida Health, 161 AD3d 1518, 1520 [4th Dept 2018]).

“ “[T]he burden shifts to the plaintiff to demonstrate the existence
of a triable issue of fact only after the defendant . . . meets the
initial burden . . . , and only as to the elements on which the
defendant met the prima facie burden” ” (Bubar, 177 AD3d at 1359).

Taking the appeal of the Perry defendants first, we agree with
the Perry defendants that they met their initial burden with respect
to the absence of any deviation from the accepted standard of care.

In support of their motion, the Perry defendants submitted an
affidavit from Dr. Perry himself, which was “detailed, specific and
factual In nature and addresse[d] plaintiff’s specific . . . claim[s]
of negligence” (Campbell, 189 AD3d at 2150 [internal quotation marks
omitted]). Contrary to the Perry defendants” contention, however,
they did not meet their initial burden with respect to causation. In
his affidavit, Dr. Perry opined that errors in plaintiff’s post-
ultrasound treatment by her primary care physician and other treatment
providers, specifically their failure to order additional studies,
constituted an intervening cause that severed the causal nexus between
Dr. Perry’s alleged negligence and plaintiff’s injuries. Dr. Perry’s
affidavit failed, however, to establish as a matter of law that the
alleged “intervening act[s were] extraordinary under the
circumstances, not foreseeable i1n the normal course of events, or
independent of or far removed from [Dr. Perry’s] conduct” such that
they could constitute “superseding act[s] which break[] the causal
nexus” (Derdiarian v Felix Contr. Corp., 51 NY2d 308, 315 [1980],
rearg denied 52 NY2d 784 [1980]; see Siegal v Adler, 179 AD3d 471,
472-473 [1st Dept 2020]; Romanelli v Jones, 179 AD3d 851, 857 [2d Dept
2020]) -

The burden therefore shifted to plaintiff to demonstrate the
existence of a triable issue of fact with respect to only the element
of Dr. Perry’s alleged deviation from the appropriate standard of care
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(see Bubar, 177 AD3d at 1359). Contrary to the Perry defendants”
contention, we conclude that the affidavit of plaintiff’s expert
raised triable issues of fact with respect to plaintiff’s theory that
Dr. Perry’s fTailure to identify a DVT on the ultrasound constituted
medical malpractice. In contrast to the opinion of Dr. Perry that the
ultrasound images showed no evidence of a DVT, plaintiff’s expert
opined that the black lentiform area on at least one image showed “a
classic sign of DVT/blood clot.” Thus, the affidavit of plaintiff’s
expert squarely contradicted Dr. Perry’s affidavit and created a
classic battle of the experts on the element of deviation that is
properly left to a jury for resolution (see Cooke v Corning Hosp., 198
AD3d 1382, 1383 [4th Dept 2021]).

The Perry defendants further assert that, pursuant to Bubar and
its progeny, Supreme Court was required, and failed, to grant them
partial summary judgment dismissing each of the particularized factual
allegations contained in the bill of particulars that were not
expressly addressed by plaintiff’s expert in opposition to the motion.
We reject that assertion and, in doing so, we take this opportunity to
clarify our holdings by resolving the apparent tension between Abbotoy
v Kurss (52 AD3d 1311 [4th Dept 2008]) and Bubar and its progeny (see
e.g- Revere v Burke, 200 AD3d 1607, 1609-1610 [4th Dept 2021]; Noga v
Brothers of Mercy Nursing & Rehabilitation Ctr., 198 AD3d 1277, 1279
[4th Dept 2021]; Pasek v Catholic Health Sys., Inc., 186 AD3d 1035,
1036 [4th Dept 2020]).

As we previously stated in Abbotoy, the assertion that a
defendant is entitled to partial summary judgment with respect to each
allegation In the bill of particulars not specifically addressed by a
plaintiff’s expert in opposition to the motion “is based on a
misperception of the function of a bill of particulars” (52 AD3d at
1312). * “[A] bill of particulars is not a pleading, but just an
expansion of one,” ” and thus a plaintiff opposing a motion for
summary judgement is “not required to submit an expert opinion with
respect to each allegation in the bill of particulars i1nasmuch as the
bill of particulars merely amplifie[s] th[e] causes of action” (id.
[emphasis added]). Notably, the individual allegations in the
plaintiffs” bill of particulars in Abbotoy amplified a single cohesive
theory of medical malpractice. Nothing in our decision in Abbotoy was
intended to preclude a defendant iIn a medical malpractice action from
seeking partial summary judgment where the complaint, as amplified by
a bill of particulars, asserts more than one distinct theory (i.e.,
more than one claim) of malpractice (see generally Toomey v Adirondack
Surgical Assoc., 280 AD2d 754, 755-756 [3d Dept 2001]). Bubar and its
progeny should be read as consistent with that approach, and nothing
therein should be interpreted as contrary to the holding in Abbotoy.
In sum, a plaintiff opposing a motion for summary judgment is not
required to submit an expert opinion with respect to each allegation
in the bill of particulars, but rather must raise a triable i1ssue of
fact with respect to each distinct theory or claim of malpractice on
which the defendant made a prima facie showing of entitlement to
judgment as a matter of law, and the defendant will be entitled to
partial summary judgment dismissing any distinct theory or claim of
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malpractice left unaddressed or unopposed by the plaintiff in
opposition to the motion (see e.g. Revere, 200 AD3d at 1609-1610;
Bubar, 177 AD3d at 1360; Abbotoy, 52 AD3d at 1312).

Here, in addition to asserting the theory that Dr. Perry’s
failure to detect a DVT on the ultrasound was a deviation from the
accepted standard of care, plaintiff further asserted in the amended
complaint as amplified by the bill of particulars the distinct theory
that Dr. Perry deviated from the accepted standard of care in the pre-
and post-ultrasound treatment of plaintiff. Inasmuch as the Perry
defendants met their initial burden of establishing that Dr. Perry had
no involvement in plaintiff’s treatment outside of his involvement as
the radiologist and plaintiff failed to address that theory in
opposition to the motion, we conclude that plaintiff abandoned that
distinct theory of medical malpractice (see Pasek, 186 AD3d at 1036).
We therefore modify the order by granting in part the motion of the
Perry defendants for summary judgment and dismissing the amended
complaint, as amplified by the bill of particulars, against those
defendants insofar as it asserts a claim that Dr. Perry committed
medical malpractice during the pre- and post-ultrasound treatment of
plaintiff.

On her appeal, plaintiff contends that the hospital failed to
establish as a matter of law that it was not vicariously liable for
Dr. Perry’s alleged malpractice. We agree. A hospital “is liable for
the negligence or malpractice of i1ts employees” (Hill v St. Clare’s
Hosp., 67 NY2d 72, 79 [1986]). Further, “[d]espite a physician’s
independent contractor status, a hospital may be held liable for such
physician®s negligence 1f it maintained control over the manner and
means of the physician’s work™” (Torns v Samaritan Hosp., 305 AD2d 965,
966-967 [3d Dept 2003]; see Pasek v Catholic Health Sys., Inc., 195
AD3d 1381, 1382 [4th Dept 2021]). “[V]icarious liability for the
medical malpractice of an independent, private attending physician may
[also] be imposed under a theory of apparent or ostensible agency by
estoppel” (Dragotta v Southampton Hosp., 39 AD3d 697, 698 [2d Dept
2007]; see Pasek, 195 AD3d at 1382).

Here, plaintiff alleged in her amended complaint and her bill of
particulars to the hospital that Dr. Perry “was an agent, servant
and/or employee of” the hospital. The hospital failed to establish,
prima facie, that Dr. Perry was an independent contractor, rather than
an employee (see Vazquez v Beth Abraham Health Servs., 172 AD3d 411,
411-412 [1st Dept 2019]; Dupree v Westchester County Health Care
Corp., 164 AD3d 1211, 1213-1214 [2d Dept 2018]). Although the
hospital established that Dr. Perry was a member of RSA, which
provided services to several hospitals, 1t also submitted evidence
that he was chief of the hospital’s department of diagnostic imaging
and, with respect thereto, the hospital’s submissions lacked any
affidavit from a hospital representative with personal knowledge of
Dr. Perry’s employment status or the nature of his position with the
hospital, and Dr. Perry’s affidavit and deposition testimony each
likewise failed to establish as a matter of law that he was not an
employee of the hospital (see Vazquez, 172 AD3d at 411-412; cf. Pasek,
195 AD3d at 1382; Weiszberger v KCM Therapy, 189 AD3d 1121, 1123 [2d



-5- 968
CA 21-01179

Dept 2020]; Angelhow v Chahfe, 174 AD3d 1285, 1286 [4th Dept 2019];
Sledziewski v Cioffi, 137 AD2d 186, 188-189 [3d Dept 1988]). In
addition, the hospital failed to establish that Dr. Perry, even if he
were a non-employee physician, was not an agent of the hospital or
under the hospital’s control (see Castro v Durban, 161 AD3d 939, 942
[2d Dept 2018]; Contreras v Adeyemi, 102 AD3d 720, 722-723 [2d Dept
2013])- Inasmuch as the hospital failed to establish i1ts prima facie
entitlement to summary judgment with respect to plaintiff’s claim that
the hospital is vicariously liable for Dr. Perry’s alleged negligence,
the motion must be denied insofar as i1t sought dismissal of that claim
(see Castro, 161 AD3d at 942; cf. Pasek, 195 AD3d at 1383). We
therefore further modify the order accordingly.

We have reviewed plaintiff’s remaining contention and conclude
that it does not require reversal or further modification of the
order.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Erie County Court (Suzanne Maxwell
Barnes, J.), entered August 6, 2021. The order, among other things,
granted plaintiff’s motion for, inter alia, summary judgment.

It is hereby ORDERED that said appeal insofar as taken by Keliann
M. Argy, as administrator of the Estate of Kevin P. Elniski, and
defendants Tulley Elniski and Keeghan EIniski is unanimously dismissed
and the order is affirmed without costs.

Memorandum: Defendant Keliann M. Elniski, also known as Keliann
M. Argy (Argy), and her then-husband Kevin P. Elniski (collectively,
EIniskis) executed a note secured by a mortgage on their residence.
The Elniskis later executed a second note and mortgage as well as a
consolidated note and a consolidation, extension and modification
agreement (CEMA) consolidating the two mortgages. Following the
EIniskis” default, plaintiff, as holder of the consolidated note and
CEMA, accelerated the loan and commenced this foreclosure action. The
EIniskis subsequently divorced. Several years later, Kevin died, and
his mother, defendant Patricia Elniski, was granted limited letters of
administration for his estate.

Argy thereafter executed a stipulation withdrawing her answer to
the complaint and consenting to entry of an order of reference and
judgment of foreclosure and sale *“at the time [p]laintiff may move for
such relief.” Pursuant to the stipulation, Argy further consented to
entry of “any other orders or other relief for which [p]laintiff may
move or apply in order to complete the foreclosure process in this
action.” Patricia purportedly also consented to foreclosure on behalf
of the estate.
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Plaintiff subsequently filed an amended complaint substituting
Patricia, In her capacity as administrator of the estate, as a party
defendant in place of Kevin and adding defendants Tulley Elniski and
Keeghan Elniski (EIniski children) pursuant to EPTL 4-1.1. The
EIniski children were appointed a guardian ad litem to defend them in
the action.

Notwithstanding her stipulation withdrawing her answer and
consenting to foreclosure, Argy answered the amended complaint and
asserted several affirmative defenses. Plaintiff moved for, inter
alia, summary judgment on the amended complaint. For reasons not
apparent from this record, Argy was thereafter appointed successor
administrator of the estate. On behalf of the estate, the Elniski
children, and herself, Argy cross-moved to, inter alia, dismiss the
amended complaint against them. The court granted the motion and
denied the cross-motion. Argy and the Elniski children now appeal.

Initially, we note that the appeal iInsofar as taken by the
EIniski children and Argy as administrator of the estate must be
dismissed inasmuch as they failed to provide a record adequate to
permit this Court to determine whether they are proper appellants iIn
this action (see generally Mergl v Mergl, 19 AD3d 1146, 1147 [4th Dept
2005]) -

With respect to the merits of Argy’s appeal, we reject Argy’s
contention that County Court erred in granting the motion insofar as
it sought summary judgment with respect to her. “[A] plaintiff moving
for summary judgment in a mortgage foreclosure action establishes its
prima facie case by submitting a copy of the mortgage, the unpaid note
and evidence of default” (Citibank, N.A. v Gifford, 204 AD3d 1382,
1384 [4th Dept 2022] [internal quotation marks omitted]; see Bank of
N.Y. Mellon v Simmons, 169 AD3d 1446, 1446 [4th Dept 2019]).

Plaintiff met i1ts initial burden on the motion by submitting, among
other things, a copy of the CEMA, the consolidated note, and
affidavits demonstrating Argy’s default. The burden then shifted to
Argy “to demonstrate the existence of a triable issue of fact as to a
bona fide defense to the action” (Bank of N.Y. Mellon, 169 AD3d at
1446 [internal quotation marks omitted]; see Mason v Caruana, 181 AD3d
1158, 1159 [4th Dept 2020]; Lawler v KST Holdings Corp., 115 AD3d
1196, 1198-1199 [4th Dept 2014], lv dismissed 24 NY3d 989 [2014]).

“Even “[v]iewing, as we must, the evidence of the nonmoving party
as true and granting [her] every favorable inference” > (Bank of N.Y.
Mellon, 169 AD3d at 1446; see Hartford Ins. Co. v General Acc. Group
Ins. Co., 177 AD2d 1046, 1047 [4th Dept 1991]), we conclude that Argy
did not meet her burden. We reject Argy’s contention that she raised
a triable issue of fact with respect to default on the consolidated
note and the CEMA. That contention relies on the assertion that the
loan and corresponding payment amount had been modified before this
action was commenced, but the record is devoid of any proof of a
written modification as required under the plain terms of the CEMA.
Moreover, Argy executed the stipulation consenting to foreclosure well
after the CEMA was allegedly modified and, pursuant to the terms of
the stipulation, she waived any defenses to foreclosure (see generally
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Fortress Credit Corp. v Hudson Yards, LLC, 78 AD3d 577, 577 [1st Dept
2010]; Red Tulip, LLC v Neiva, 44 AD3d 204, 205 [1st Dept 2007], v
dismissed 10 NY3d 741 [2008]; Socia v Trovato, 197 AD2d 916, 917 [4th
Dept 1993]). Contrary to Argy’s related contention, her alleged
financial distress at the time she executed the stipulation iIs not a
sufficient ground on which to void her consent to foreclosure (see
Eastern Sav. Bank, FSB v Campbell, 167 AD3d 712, 715 [2d Dept 2018];
see generally Hallock v State of New York, 64 NY2d 224, 230 [1984]).

We reject Argy’s further contention that the court erred iIn
denying the cross-motion insofar as it sought to dismiss the
foreclosure action against her on the ground that plaintiff
unreasonably delayed iIn substituting Patricia, as administrator of the
estate, as a defendant. Any delay by plaintiff in that regard has no
effect on the action against Argy, who is not “the party for whom
substitution should have been made” (CPLR 1021; see Vicari Vv
Kleinwaks, 157 AD3d 975, 977-978 [2d Dept 2018]; see generally
Fitzpatrick v Palazzo, 46 AD3d 1414, 1414 [4th Dept 2007]).

We further conclude that the court did not err in denying the
cross-motion insofar as it sought dismissal pursuant to CPLR 3215 (c¢)
inasmuch as Argy, who timely answered the complaint, did not default,
rendering that statute inapplicable (see Bank of N.Y. Mellon v
Ingrassia, 204 AD3d 633, 635 [2d Dept 2022]; see also Matter of
Aarismaa v Bender, 108 AD3d 1203, 1205 [4th Dept 2013]). To the
extent that Argy contends that she was entitled to dismissal under
CPLR 3216, we reject that contention. Argy failed to establish that
all of the requisite conditions for dismissal were met inasmuch as
there 1s no evidence in the record that she *“served a written demand
by registered or certified mail requiring [plaintiff] to resume
prosecution of the action and to serve and file a note of iIssue within
[90] days after receipt of such demand” (CPLR 3216 [b] [3]; see
Hilliard v Highland Hosp., 88 AD3d 1291, 1292 [4th Dept 2011]).

We have reviewed Argy’s remaining contentions and conclude that
none warrants reversal or modification of the order.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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CHERYL ROSSI.

Appeal from a judgment (denominated order) of the Supreme Court,
Erie County (Diane Y. Devlin, J.), entered September 21, 2021, in a
proceeding pursuant to CPLR article 78 and action for injunctive
relief and monetary damages. The judgment granted the motions of
respondents-defendants to dismiss and dismissed the petition-
complaint.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by denying in part the motion of
respondents-defendants Nicholas Rossi and Cheryl Rossi and reinstating
the fourth, fifth, sixth, and seventh causes of action and as modified
the judgment i1s affirmed without costs.

Memorandum: Petitioners-plaintiffs Timothy Michael Hudson and
Kristina S. Hudson, who own residential real property adjacent to
residential real property owned by respondents-defendants Nicholas
Rossi and Cheryl Rossi, commenced this hybrid CPLR article 78
proceeding and action alleging, among other things, that the Rossis
constructed a new driveway that encroached upon their property and
violated the setback ordinance of respondent-defendant Town of Orchard
Park (Town), and that respondent-defendant Town of Orchard Park Zoning
Board of Appeals (ZBA) improperly granted the Rossis” application for
an area variance allowing the driveway to remain up to the property
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line. In their petition-complaint, the Hudsons alleged in the first
cause of action that the ZBA violated Town Law 8 267-b (3) i1n granting
the area variance, and thus that the determination should be annulled
as made in violation of lawful procedure and affected by an error of
law. The Hudsons alleged in the second cause of action that the ZBA’s
determination was arbitrary and capricious and was not supported by
substantial evidence. In the third cause of action, the Hudsons
sought relief in the nature of mandamus to compel the Town’s code
enforcement officer to, inter alia, enforce the setback ordinance
against the Rossis. The Hudsons alleged in the fourth cause of action
that, inter alia, they were entitled to an injunction pursuant to
RPAPL 871 directing the Rossis to remove that part of the driveway
that allegedly encroached on the Hudsons” property. The Hudsons
further alleged in the fifth, sixth, and seventh causes of action that
they were entitled to monetary damages from the Rossis for,
respectively, trespass, private nuisance, and negligence.

The Rossis moved to dismiss the petition-complaint for failure to
state a cause of action pursuant to CPLR 3211 (a) (7) and, i1n effect,
based on documentary evidence pursuant to CPLR 3211 (a) (1). The Town
and the ZBA moved to dismiss the petition-complaint against them, as
relevant on appeal, pursuant to CPLR 3211 (a) (1) and (7) and CPLR
7804 (f). Supreme Court, without explanation, granted the motions and
dismissed the petition-complaint. The Hudsons now appeal.

Preliminarily, the Hudsons contend that consideration of the
pre-answer motions with respect to the first, second, and third causes
of action seeking relief pursuant to CPLR article 78 is limited to
determining whether, upon accepting the allegations as true and
according the Hudsons every favorable inference, the
petition-complaint contains cognizable legal theories. We reject that
contention under the circumstances of this case.

A CPLR article 78 proceeding is a special proceeding (see CPLR
7804 [a]) and, as such, “may be summarily determined “upon the
pleadings, papers, and admissions to the extent that no triable issues
of fact are raised” ” (Matter of Battaglia v Schuler, 60 AD2d 759, 759
[4th Dept 1977], quoting CPLR 409 [b]; see Matter of Buckley v Zoning
Bd. of Appeals of City of Geneva, 189 AD3d 2080, 2081 [4th Dept 2020];
Matter of Barreca v DeSantis, 226 AD2d 1085, 1086 [4th Dept 1996]).
Consequently, even if a respondent In a CPLR article 78 proceeding

“d[oes] not file an answer, where . . . “it is clear that no dispute
as to the facts exists and no prejudice will result,” [a] court can,
upon a . . . motion to dismiss, decide the petition on the merits”

(Matter of Arash Real Estate & Mgt. Co. v New York City Dept. of
Consumer Affairs, 148 AD3d 1137, 1138 [2d Dept 2017], quoting Matter
of Nassau BOCES Cent. Council of Teachers v Board of Coop. Educ.
Servs. of Nassau County, 63 NY2d 100, 102 [1984]; see Matter of 22-50
Jackson Ave. Assoc., L.P. v County of Suffolk, 216 AD3d 939, 942 [2d
Dept 2023]; Matter of 7-Eleven, Inc. v Town of Hempstead, 205 AD3d
909, 910 [2d Dept 2022]).

Here, given the numerous evidentiary submissions by the parties
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related to the ZBA”s determination, we conclude that “the facts are so
Tfully presented in the papers of the respective parties that i1t is
clear that no dispute as to the facts exists and no prejudice will
result” from a summary determination in the CPLR article 78 proceeding
(Nassau BOCES Cent. Council of Teachers, 63 NY2d at 102; see 22-50
Jackson Ave. Assoc., L.P., 216 AD3d at 942; Fiore v Town of
Whitestown, 125 AD3d 1527, 1528 [4th Dept 2015], lv denied 25 NY3d 910
[2015]; cf. Matter of Bihary v Zoning Bd. of Appeals of City of
Buffalo, 206 AD3d 1575, 1576 [4th Dept 2022]; Matter of Mintz v City
of Rochester, 200 AD3d 1650, 1653 [4th Dept 2021]; Matter of Town of
Geneva v City of Geneva, 63 AD3d 1544, 1544 [4th Dept 2009]).

On the merits, the Hudsons contend that the court erred iIn
dismissing the first and second causes of action because the ZBA’s
determination to grant the Rossis an area variance was made in
violation of lawful procedure, was affected by an error of law, was
arbitrary and capricious, and was not supported by substantial
evidence. We reject that contention.

“[Z]oning boards have broad discretion in considering
applications for area variances and the judicial function in reviewing
such decisions i1s a limited one” (Matter of Pecoraro v Board of
Appeals of Town of Hempstead, 2 NY3d 608, 613 [2004]; see Matter of
Ifrah v Utschig, 98 Ny2d 304, 308 [2002]). “Courts may set aside a
zoning board determination only where the record reveals that the
board acted i1llegally or arbitrarily, or abused its discretion, or
that it merely succumbed to generalized community pressure” (Pecoraro,
2 NY3d at 613). “Thus, a determination of a zoning board should be
sustained upon judicial review 1f it has a rational basis and is
supported by substantial evidence” (Ifrah, 98 NY2d at 308; see
Pecoraro, 2 NY3d at 613; Matter of Sasso v Osgood, 86 NY2d 374, 384 n
2 [1995]).

Here, upon our review of the record, including the minutes of the
ZBA”s public hearing, we conclude that the ZBA made its determination
after reasonably considering each of the statutory factors and
weighing the benefit to the Rossis against the detriment to the
health, safety, and welfare of the neighborhood or community if the
variance was granted (see Town Law 8 267-b [3] [b]; Pecoraro, 2 NY3d
at 614; Matter of Conway v Town of lrondequoit Zoning Bd. of Appeals,
38 AD3d 1279, 1279-1280 [4th Dept 2007]; Matter of Wilcove v Town of
Pittsford Zoning Bd. of Appeals, 306 AD2d 898, 899 [4th Dept 2003]).
Contrary to the Hudsons” various assertions, the ZBA’s determination
is not 1llegal or arbitrary and capricious, and it Is supported by
substantial evidence (see Pecoraro, 2 NY3d at 614; Conway, 38 AD3d at
1280; Wilcove, 306 AD2d at 899). We also reject the Hudsons’
contention that the ZBA did not grant the minimum variance necessary
to meet the Rossis’ needs while at the same time preserving and
protecting the character of the neighborhood and the health, safety,
and welfare of the community (see Town Law 8§ 267-b [3] [c]; Conway, 38
AD3d at 1280).

Next, by failing to address in their brief the court’s dismissal
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of the third cause of action, seeking relief in the nature of mandamus
to compel the Town’s code enforcement officer to, inter alia, enforce
the setback ordinance against the Rossis, the Hudsons have abandoned
any contention with respect to the dismissal of that cause of action
(see Matter of Up State Tower Co., LLC v Village of Lakewood, 175 AD3d
972, 973 [4th Dept 2019]; Ciesinski v Town of Aurora, 202 AD2d 984,
984 [4th Dept 1994]). 1In any event, i1t i1s well established that ‘“the
decision to enforce [zoning] codes rests in the discretion of the
public officials charged with enforcement . . . and is [thus] not a
proper subject for relief in the nature of mandamus” (Matter of Young
v Town of Huntington, 121 AD2d 641, 642 [2d Dept 1986]; see Matter of
Cooney v Town of Wilmington Zoning Bd. of Appeals, 140 AD3d 1350, 1351
[3d Dept 2016]; Manuli v Hildenbrandt, 144 AD2d 789, 790 [3d Dept
1988]) .-

We agree with the Hudsons, however, that the court erred iIn
granting the Rossis” motion with respect to the fourth, fifth, sixth,
and seventh causes of action, and we therefore modify the judgment
accordingly. “ “In a hybrid proceeding and action, separate
procedural rules apply to those causes of action which are asserted
pursuant to CPLR article 78, on the one hand, and those which seek to
recover damages and declaratory relief, on the other hand” ” (Matter
of Greenberg v Assessor of Town of Scarsdale, 121 AD3d 986, 989 [2d
Dept 2014]; see Parker v Town of Alexandria, 138 AD3d 1467, 1468 [4th
Dept 2016])-. A court “ “may not employ the summary procedure
applicable to a CPLR article 78 cause of action to dispose of causes
of action to recover damages or seeking a declaratory judgment”
(Greenberg, 121 AD3d at 989; see Parker, 138 AD3d at 1468). Here,
contrary to the assertions underlying the Rossis” motion to dismiss,
we conclude that the petition-complaint adequately states causes of
action based on RPAPL 871, trespass, private nuisance, and negligence
(see generally CPLR 3211 [a] [7])., and that the documentary evidence
submitted in support of the Rossis” motion fails to “utterly refute[
the Hudsons’] factual allegations” and thus does not ‘“conclusively
establish[ ] a defense as a matter of law” with respect to those
causes of action (Goshen v Mutual Life Ins. Co. of N.Y., 98 NY2d 314,
326 [2002])-. Moreover, even assuming, arguendo, that the court
converted that part of the Rossis” motion to dismiss the RPAPL 871,
trespass, private nuisance, and negligence causes of action iInto one
seeking summary judgment (see CPLR 3211 [c]; Board of Trustees of Vil.
of Sackets Harbor v Sackets Harbor Leasing Co., 2 AD3d 1351, 1352 [4th
Dept 2003]), we conclude that the Rossis failed to establish their
entitlement to judgment as a matter of law with respect to those
causes of action and thus that the court erred in granting the motion
to that extent (see generally Zuckerman v City of New York, 49 NY2d
557, 562 [1980]; Sackets Harbor Leasing Co., 2 AD3d at 1352).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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LORI ANN MITERKO, AS EXECUTOR OF THE ESTATE OF
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AUTUMN VIEW HEALTH CARE FACILITY, AUTUMN VIEW

HEALTH CARE FACILITY, LLC, DEFENDANTS,
AND LEROY MCCUNE, M.D., DEFENDANT-APPELLANT.

ROACH, BROWN, MCCARTHY & GRUBER, P.C., BUFFALO (J. MARK GRUBER OF
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BARGNESI BRITT, PLLC, BUFFALO (JASON T. BRITT OF COUNSEL), FOR
DEFENDANTS.

Appeal from an order of the Supreme Court, Erie County (Catherine
R. Nugent Panepinto, J.), entered January 19, 2022. The order denied
the motions of defendants for summary judgment.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on May 24, 2023,

It is hereby ORDERED that said appeal is unanimously dismissed
without costs upon stipulation.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Chautauqua County
(Lynn W. Keane, J.), entered October 12, 2021. The order denied the
motion of plaintiff for, inter alia, summary judgment and granted that
part of the cross-motion of defendant Rodney C. Newhouse seeking
summary judgment dismissing the complaint against him.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying the cross-motion in its
entirety except insofar as it sought alternative relief, reinstating
the complaint against defendant Rodney C. Newhouse, and granting the
motion except insofar as it sought a default judgment against the non-
appearing defendants, and as modified the order is affirmed without
costs and the matter i1s remitted to Supreme Court, Chautauqua County,
for further proceedings in accordance with the following memorandum:
In 2006, defendant Rodney C. Newhouse borrowed a sum of money from
plaintiff’s predecessor in iInterest and executed a note secured by a
mortgage on certain real property. In May 2010, plaintiff commenced a
foreclosure action (first foreclosure action). In addition to
Newhouse, plaintiff named, inter alia, defendant Hudson & Keyse LLC,
assignee of Fifth Third Bank (Hudson), a subordinate judgment creditor
against Newhouse, as a defendant in the first foreclosure action. On
September 7, 2010, Hudson filed for chapter 7 bankruptcy. As a
result, plaintiff sought to withdraw its order of reference in the
first foreclosure action, asserting that the action was stayed. On
May 2, 2012, the bankruptcy court granted plaintiff relief and
terminated the automatic stay imposed by 11 USC § 362 with respect to
plaintiff and the subject property. However, the first foreclosure
action was dismissed by Supreme Court (Chimes, J.) in September 2013
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based on plaintiff’s failure to timely file the judgment of
foreclosure. Plaintiftf thereafter commenced this foreclosure action.
Plaintiff moved for summary judgment on its complaint and for an order
striking Newhouse’s answer and dismissing the affirmative defenses
therein, amending the caption to remove the “John Doe” defendants
therefrom, appointing a referee to compute the amount due to
plaintiff, and granting plaintiff a default judgment against the
remaining, non-appearing defendants. Newhouse cross-moved for summary
judgment dismissing the complaint against him as time-barred and
cancelling the notice of pendency, and on his counterclaim for
cancellation and discharge of the mortgage, or, in the alternative, an
order referring the action “back to the Foreclosure Settlement
Conference Part,” as well as for attorneys’ fees. Supreme Court
(Keane, J.) denied plaintiff’s motion, granted Newhouse’s cross-motion
insofar as i1t sought summary judgment dismissing the complaint against
him as time-barred and cancellation of the notice of pendency, and
insofar as it sought summary judgment on his counterclaim for
cancellation and discharge of the mortgage, but denied the cross-
motion insofar as it sought attorneys” fees. Plaintiff now appeals.

We agree with plaintiff that the court erred in granting
Newhouse”s cross-motion insofar as it sought summary judgment
dismissing the complaint against him as time-barred. A mortgage
foreclosure action iIs subject to a six-year statute of limitations
(see CPLR 213 [4])- Once a debt has been accelerated by a demand, the
statute of limitations begins to run on the entire debt (see Bradley v
New Penn Fin., LLC, 198 AD3d 1273, 1274 [4th Dept 2021]; Federal Natl.
Mtge. Assn. v Tortora, 188 AD3d 70, 74 [4th Dept 2020]).

Consequently, the primary issue on appeal iIs whether the automatic
stay triggered in the Tirst foreclosure action due to Hudson’s
bankruptcy proceeding tolled the statute of limitations pursuant to
CPLR 204 (@), thus rendering the instant foreclosure action timely
commenced. We conclude that i1t did.

Pursuant to 11 USC 8 362 (a) (1), a voluntary bankruptcy petition
“operates as a stay, applicable to all entities, of . . . the
commencement or continuation, including the issuance or employment of
process, of a judicial, administrative, or other action or proceeding
against the debtor that was or could have been commenced before the
commencement of the case under this title, or to recover a claim
against the debtor that arose before the commencement of the case
under this title.” The duration of a stay under that section “is not
a part of the time within which the action must be commenced” (CPLR
204 [a]; see Lubonty v U.S. Bank N.A., 34 NY3d 250, 256 [2019], rearg
denied 34 NY3d 1149 [2020]). The plain language of 11 USC 8§ 362 (a)
(1) encompasses actions iIn which the debtor is a named defendant, as
Hudson was in the first foreclosure action. Thus, we conclude that
the first foreclosure action “was “against the debtor” and therefore
covered by [s]ection 362 (a) (1)” (In re Fogarty, 39 F4th 62, 72 [2d
Cir 2022]). “The application of the stay to actions against non-
debtors i1s limited, however, to actions with an adverse impact on a
debtor that occurs by operation of law” (id. at 75 [internal quotation
marks omitted]). Here, as with the bankruptcy debtor in Fogarty,
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Hudson had an interest in the subject property by virtue of its $6,937
judgment against Newhouse, and was named as a defendant in the first
foreclosure action. Once Hudson filed for bankruptcy on September 7,
2010, the automatic stay applied to the first foreclosure action and
the statute of limitations was tolled (see CPLR 204 [a]; 11 USC § 362
[a] [1]; see generally Fogarty, 39 F4th at 74). Plaintiff properly
sought relief from the stay, which was granted on May 2, 2012. In
light of the 603 days during which the statute of limitations was
tolled, plaintiff had until January 2018 to commence the instant
action. Thus, the instant action, commenced in July 2016, was timely
commenced and Newhouse’s cross-motion insofar as it sought summary
judgment dismissing the complaint as time-barred should have been
denied. We therefore modify the order accordingly. In addition,
inasmuch as Newhouse’s cross-motion for summary judgment was based
solely on his contention that the complaint was time-barred, the court
should likewise have denied the cross-motion insofar as it sought
cancellation of the notice of pendency and summary judgment on his
counterclaim seeking cancellation and discharge of the mortgage. We
therefore further modify the order accordingly, and we remit the
matter to Supreme Court for a determination of the alternative relief
sought by Newhouse iIn the cross-motion (see generally Pick v Midrox
Ins. Co., 186 AD3d 1079, 1080 [4th Dept 2020]; Windnagle v Tarnacki,
184 AD3d 1178, 1180 [4th Dept 2020]; Stiggins v Town of N. Dansville,
155 AD3d 1617, 1619-1620 [4th Dept 2017]).

We further agree with plaintiff that the court erred In denying
its motion insofar as it sought summary judgment on the complaint
against Newhouse, and insofar as i1t sought an order striking
Newhouse’s answer, dismissing the affirmative defenses therein, and
appointing a referee to compute the amount due to plaintiff.
Generally, in a foreclosure action, a plaintiff establishes its prima
Tacie entitlement to summary judgment on its complaint “by submitting
the note and mortgage together with an affidavit of nonpayment” (U.S.
Bank N.A. v Balderston, 163 AD3d 1482, 1483 [4th Dept 2018] [internal
quotation marks omitted]). However, where, as here, a defendant
asserts affirmative defenses alleging that the plaintiff lacked
standing and failed to comply with conditions precedent to a
foreclosure action, e.g., as here, the failure to comply with the
notice requirements of RPAPL 1304 and 1306, the plaintiff must also
establish standing and “proffer sufficient evidence to establish,
prima facie, that i1t complied with the condition[s] precedent” (U.S.
Bank N.A. v Kochhar, 176 AD3d 1010, 1012 [2d Dept 2019]; see Bank of
Am., N.A. v Bittle, 168 AD3d 656, 657 [2d Dept 2019]; Bank of N.Y.
Mellon v Anderson, 151 AD3d 1926, 1927 [4th Dept 2017]). Once the
plaintiff meets i1ts burden of establishing a prima facie case, the
defendant must produce “evidentiary material in admissible form
demonstrating a triable issue of fact with respect to some defense to
plaintiff’s recovery on the note[] and [mortgage]” (Brandywine Pavers,
LLC v Bombard, 108 AD3d 1209, 1209-1210 [4th Dept 2013] [internal
quotation marks omitted]). Here, plaintiff submitted copies of the
note and mortgage, and an affidavit from an authorized signatory of
plaintiff’s loan servicer attesting to Newhouse’s default (see
Balderston, 163 AD3d at 1483). Plaintiff established that it had
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standing to foreclose on the mortgage by submitting the May 24, 2010
assignment of the note and mortgage to plaintiff (see Hummel v Cilici,
LLC, 203 AD3d 1591, 1593 [4th Dept 2022]). In addition, plaintiff
established strict compliance with RPAPL 1304 by submitting a copy of
the notice, the first class and certified mail envelopes used to mail
notice to Newhouse, and an affidavit of service of the requisite
notice (see generally Wells Fargo Bank, N.A. v Cascarano, 208 AD3d
729, 730 [2d Dept 2022]; Aurora Loan Servs., LLC v Vrionedes, 167 AD3d
829, 831-832 [2d Dept 2018]). Furthermore, plaintiff established
strict compliance with RPAPL 1306 (see TD Bank, N.A. v Leroy, 121 AD3d
1256, 1259-1260 [3d Dept 2014]) by submitting two proof of filing
statements from the New York State Department of Financial Services
containing the requisite information (see MTGLQ Invs., L.P. v Assim,
209 AD3d 1006, 1008 [2d Dept 2022]). Newhouse failed to raise an
issue of fact in opposition to plaintiff’s motion (see Balderston, 163
AD3d at 1483). We therefore further modify the order accordingly (see
generally Citibank, N.A. v Jones, 207 AD3d 516, 517 [2d Dept 2022];
U.S. Bank N.A. v Williams Family Trust, 202 AD3d 1024, 1025-1026 [2d
Dept 2022]), and we further remit the matter to Supreme Court for the
appointment of a referee to compute the amount due to plaintiff on the
note. In addition, we conclude that the court should have granted the
motion insofar as it sought to amend the caption to remove the “John
Doe” defendants therefrom (see Wells Fargo Bank, NA v Ambrosov, 120
AD3d 1225, 1227 [2d Dept 2014]), and we therefore further modify the
order accordingly.

The court, however, properly denied plaintiff’s motion insofar as
it sought a default judgment against the remaining, non-appearing
defendants i1nasmuch as plaintiff did not move for the entry of a
default order of reference within one year after the non-appearing
defendants” default (see CPLR 3215 [c]; U.S. Bank, N.A. v Reamer, 187
AD3d 1650, 1651 [4th Dept 2020]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment (denominated order and judgment) of the
Supreme Court, Monroe County (Daniel J. Doyle, J.), entered March 2,
2022, 1n a proceeding pursuant to CPLR article 78. The judgment
denied the petition iIn its entirety and dismissed the proceeding with
prejudice.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by reinstating the petition insofar as
it seeks to compel respondent to comply with that part of petitioner’s
request pursuant to the Freedom of Information Law for records from
February 12, 2016, through September 11, 2018, and insofar as i1t seeks
an award of fees and costs pursuant to Public Officers Law § 89 (4)
(c) with respect to that part of petitioner’s request and as modified
the judgment is affirmed without costs and the matter is remitted to
respondent in accordance with the following memorandum: Petitioner
commenced this CPLR article 78 proceeding seeking, inter alia, to
compel respondent to produce additional records of disability and
religious accommodation requests made by respondent’s employees
between February 12, 2016, and February 11, 2021, as requested by
petitioner under the Freedom of Information Law ([FOIL] Public
Officers Law art 6). Petitioner appeals from a judgment denying the
petition in its entirety and dismissing the proceeding with prejudice.

Petitioner contends that Supreme Court erred in considering
certain objections in point of law asserted by respondent in its
answer to the petition. That contention is not preserved for our
review inasmuch as petitioner did not raise it in i1ts reply to the
answer (see CPLR 5501 [a] [3]; Matter of Broach & Stulberg, LLP v New
York State Dept. of Labor, 195 AD3d 1133, 1136 n 3 [3d Dept 2021], Iv
denied 37 NY3d 914 [2021]; Matter of Bass Pro, Inc. v Megna, 69 AD3d
1040, 1042 [3d Dept 2010]; see also Matter of Khan v New York State
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Dept. of Health, 96 NY2d 879, 880 [2001]).

We nevertheless agree with petitioner that the court erred iIn
denying the petition with respect to that part of the FOIL request
seeking “all documents relating to: (1) requests made for a
disability or religious accommodation by City of Rochester employees
[and] (2) determinations for said requests” between February 12, 2016,
and September 11, 2018. *“A FOIL request . . . must “reasonably
describe[ ]° the record requested (Public Officers Law § 89 [3] [a]),
to enable the agency to i1dentify and produce the record” (Matter of
Irwin v Onondaga County Resource Recovery Agency, 72 AD3d 314, 318
[4th Dept 2010]; see Matter of Konigsberg v Coughlin, 68 NY2d 245, 249
[1986]). It is the agency’s burden to “establish[ ] that the
descriptions [are] insufficient for purposes of locating and
identifying the documents sought” (Matter of M. Farbman & Sons v New
York City Health & Hosps. Corp., 62 NY2d 75, 83 [1984]; see Matter of
Jewish Press, Inc. v New York City Dept. of Educ., 183 AD3d 731, 732
[2d Dept 2020]).

Here, respondent has not met i1ts burden of demonstrating that
petitioner’s description of the records sought was iInsufficient to
permit respondent to locate and identify those records (see Jewish
Press, Inc., 183 AD3d at 732; see generally Matter of Kirsch v Board
of Educ. of Williamsville Cent. Sch. Dist., 152 AD3d 1218, 1219 [4th
Dept 2017], 0Iv denied 31 NY3d 904 [2018]; Irwin, 72 AD3d at 318).
Furthermore, we agree with petitioner that records consisting of the
actual accommodation requests made by respondent’s employees “fall
well within the scope of [petitioner’s FOIL] request” (Matter of
Johnson Newspaper Corp. v Stainkamp, 61 NY2d 958, 961 [1984]).

We therefore modify the judgment by reinstating the petition to
the extent that it seeks to compel respondent to comply with
petitioner’s request for records from February 12, 2016, through
September 11, 2018, and we remit the matter to respondent to afford it
an opportunity to reconsider that part of petitioner’s request and to
comply with its statutory obligations (see Matter of Forsyth v City of
Rochester [appeal No. 1], 185 AD3d 1499, 1500 [4th Dept 2020]; see
also Matter of Rhino Assets, LLC v New York City Dept. for the Aging,
SCRIE Programs, 31 AD3d 292, 294 [1st Dept 2006]). To the extent that
responding to that part of the request may be burdensome or may
require review of voluminous records (see Public Officers Law 8§ 89
[3])., we note that, subject to certain limitations, FOIL permits
respondent to recover the actual cost to it of “an amount equal to the
hourly salary attributed to the lowest paid . . . employee who has the
necessary skill required to prepare a copy of” the requested records
(8 87 [1] [c] [i]) or the actual cost to respondent of retaining “an
outside professional service” to prepare a copy of the records sought

(8 87 [1] [c] [i1i]).-

Given the phrasing of petitioner’s FOIL request, however, we
cannot conclude that respondent’s production of spreadsheets—-which
respondent started keeping in September 2018 to manage accommodation
requests—in response to that part of the FOIL request seeking records
from September 12, 2018, through February 11, 2021, constituted a
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denial of access to records that would trigger a mandatory award of
attorney’s fees and other litigation costs (see Public Officers Law

8 89 [4] [c] [i1])- Nor do we conclude that a permissive grant of
such fees and costs pursuant to Public Officers Law 8 89 (4) (c) (1)
iIs warranted based on respondent’s response to that part of the FOIL
request. Further, in light of our determination, any assessment of
whether petitioner is entitled to such fees and costs with respect its
request for records from February 12, 2016, through September 11,
2018, is premature (see Forsyth, 185 AD3d at 1500-1501). We therefore
further modify the judgment by reinstating the petition insofar as it
seeks an award of costs and fees pursuant to Public Officers Law § 89
(4) (c) with respect to petitioner’s request for records from February
12, 2016, through September 11, 2018.

We have reviewed petitioner’s remaining contention and conclude
that it does not warrant reversal or further modification of the
Jjudgment.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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DIANNE VITKUS, PLAINTIFF-RESPONDENT,
\ ORDER

CREEKWALK HOUSING, LLC AND SUTTON REAL ESTATE
COMPANY, LLC, DEFENDANTS-APPELLANTS.

RUPP PFALZGRAF LLC, BUFFALO (MATTHEW A. LENHARD OF COUNSEL), FOR
DEFENDANT-APPELLANT CREEKWALK HOUSING, LLC.

LAW OFFICE OF JOHN WALLACE, BUFFALO (JOHN WALLACE OF COUNSEL), FOR
DEFENDANT-APPELLANT SUTTON REAL ESTATE COMPANY, LLC.

LYNN LAW FIRM, LLP, SYRACUSE (WALTER F. BENSON OF COUNSEL), FOR
PLAINT IFF-RESPONDENT .

Appeals from an order of the Supreme Court, Onondaga County
(Gregory R. Gilbert, J.), entered June 6, 2022. The order denied the
motions of defendants for summary judgment dismissing the complaint.

Now, upon the stipulation of discontinuance signed by the
attorneys for the parties on April 11, 2023, and filed in the Onondaga
County Clerk’s Office on April 12, 2023,

It 1s hereby ORDERED that said appeals are unanimously dismissed
without costs upon stipulation.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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\ MEMORANDUM AND ORDER

SHAWN M. THORPE, DEFENDANT-APPELLANT.

KEEM APPEALS, PLLC, SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT-APPELLANT .

GREGORY S. OAKES, DISTRICT ATTORNEY, OSWEGO (AMY L. HALLENBECK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oswego County Court (Donald E.
Todd, J.), rendered March 13, 2020. The judgment convicted defendant,
upon a jury verdict, of aggravated family offense, aggravated
harassment in the second degree, burglary in the third degree, grand
larceny i1n the fourth degree and grand larceny in the third degree.

It is hereby ORDERED that the judgment so appealed from is
modified as a matter of discretion iIn the interest of justice and on
the law by reversing those parts convicting defendant of aggravated
family offense and aggravated harassment in the second degree and
dismissing counts one and two of the indictment, and as modified the
judgment is affirmed.

Memorandum: Defendant appeals from a judgment convicting him,
upon a jury verdict, of aggravated family offense (Penal Law
8§ 240.75), aggravated harassment in the second degree (8 240.30 [4]),
burglary in the third degree (8 140.20), grand larceny in the fourth
degree (8 155.30 [8]), and grand larceny in the third degree (8 155.35

[1D).

Defendant contends that County Court erred iIn denying defense
counsel’s request for an examination of defendant pursuant to CPL
730.30. A court must issue an order of examination “when it is of the
opinion that the defendant may be an incapacitated person” (CPL 730.30
[1])- The determination whether to order a competency examination,
either sua sponte or upon defense counsel’s request, lies within the
sound discretion of the court (see People v Morgan, 87 NY2d 878, 879-
880 [1995]). Here, we conclude that the court did not abuse its
discretion In denying the request (see People v Watson, 45 AD3d 1342,
1344 [4th Dept 2007], Iv denied 10 NY3d 818 [2008]; People v Flagg, 17
AD3d 1085, 1085 [4th Dept 2005], Iv denied 5 NY3d 852 [2005]). The
court had ample opportunity to observe defendant prior to that



-2- 119
KA 21-00198

request, and the record supports its determination that defendant
demonstrated an understanding of the proceedings and had the ability
to assist iIn his own defense, and that his refusal to talk to defense
counsel on two occasions was indicative of obstinance rather than
incompetency (see People v Estruch, 164 AD3d 1632, 1633 [4th Dept
2018], lv denied 32 NY3d 1171 [2019]; People v Yu-Jen Chang, 92 AD3d
1132, 1135 [3d Dept 2012]; see generally People v Tortorici, 92 Nyad
757, 765 [1999], cert denied 528 US 834 [1999]; People v Russell, 74
NY2d 901, 902 [1989]). To the extent defendant contends that the
court abused its discretion in failing, sua sponte, to order a
competency examination at some point after defense counsel’s request,
we reject that contention (see Estruch, 164 AD3d at 1633).

Defendant next contends that the court erred in denying defense
counsel’s requests to be relieved of her assignment. That contention
IS not preserved for our review Inasmuch as defendant did not join 1iIn
defense counsel’s requests (see People v Nwajei, 151 AD3d 1963, 1963
[4th Dept 2017], Iv denied 29 NY3d 1131 [2017]; People v Youngblood,
294 AD2d 954, 955 [4th Dept 2002], lv denied 98 NY2d 704 [2002]). In
any event, we conclude that the court did not abuse its discretion iIn
denying the requests inasmuch as the record failed to establish the
requisite “good cause for substitution” (People v Sides, 75 NY2d 822,
824 [1990]). Contrary to defendant’s assertion, the record does not
establish that there was a complete breakdown In communication between
defendant and defense counsel (see People v Botting, 8 AD3d 1064, 1065
[4th Dept 2004], Iv denied 3 NY3d 671 [2004]; cf. Sides, 75 NY2d at
824-825).

Defendant contends that the court erred In permitting the People
to introduce Molineux evidence related to certain prior incidents of
domestic violence between him and the victim. We reject that
contention. The evidence ‘“provided necessary background information
on the nature of the relationship and placed the charged conduct in
context” (People v Dorm, 12 NY3d 16, 19 [2009]; see People v Swift,
195 AD3d 1496, 1499 [4th Dept 2021], 0Iv denied 37 NY3d 1030 [2021];
see generally People v Frankline, 27 NY3d 1113, 1115 [2016]), and was
relevant to the issue of defendant”s motive and intent (see Frankline,
27 NY3d at 1115-1116; Dorm, 12 NY3d at 19). We further conclude that
the court did not abuse its discretion in determining that the
probative value of the evidence outweighed its potential for prejudice
to defendant (see Dorm, 12 NY3d at 19; see generally People v Alvino,
71 NY2d 233, 242 [1987])-. The court minimized the potential prejudice
to defendant by limiting the evidence to certain prior incidents,
rather than the number of iIncidents concerning which the People sought
to iIntroduce evidence (see People v Edmead, 197 AD3d 937, 941 [4th
Dept 2021], Iv denied 37 NY3d 1096 [2021], reconsideration denied 37
NY3d 1160 [2022]), and by repeatedly providing limiting instructions
(see People v Burney, 204 AD3d 1473, 1477 [4th Dept 2022]; Edmead, 197
AD3d at 941).

Defendant”s further contention that testimony regarding
additional prior bad acts deprived him of a fair trial is, for the
most part, unpreserved for our review (see People v Malone, 196 AD3d
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1054, 1055 [4th Dept 2021], Iv denied 37 NY3d 1028 [2021]; People v
Finch, 180 AD3d 1362, 1363 [4th Dept 2020], lv denied 35 NY3d 993
[2020]; see also People v Cirino, 203 AD3d 1661, 1663 [4th Dept 2022],
lv denied 38 NY3d 1132 [2022]). To the extent defendant’s contention
iIs preserved for our review, we conclude that the court’s prompt
curative and limiting instructions to the jury alleviated any
prejudice (see People v Allen, 78 AD3d 1521, 1521 [4th Dept 2010], Iv
denied 16 NY3d 827 [2011]).

Defendant failed to preserve for our review his contention that
the evidence i1s legally insufficient to support the conviction of
aggravated family offense and aggravated harassment in the second
degree because he made only a general motion for a trial order of
dismissal (see People v Gray, 86 NY2d 10, 19 [1995]; People v Gibson,
134 AD3d 1512, 1514 [4th Dept 2015], Iv denied 27 NY3d 1151 [2016]).
We nevertheless exercise our power to review that contention as a
matter of discretion iIn the interest of justice (see CPL 470.15 [6]
[a])., and we agree with defendant that the evidence of physical injury
is legally insufficient to support the conviction with respect to
those offenses. As relevant to the offenses charged here, a person
commits aggravated harassment in the second degree (Penal Law § 240.30
[4])., which was also charged as the specified offense supporting the
aggravated family offense count (8 240.75 [1], [2])., when that person,
“[w]ith the intent to harass, annoy, threaten or alarm another person,

. strikes, shoves, kicks or otherwise subjects [the other] person
to physical contact thereby causing physical injury to such [other]

person” (8 240.30 [4])- “ “Physical injury”’ means impairment of
physical condition or substantial pain” (8 10.00 [9])- Although
“ “substantial pain’ cannot be defined precisely, . . . 1t can be said

that it 1s more than slight or trivial pain. Pain need not, however,
be severe or intense to be substantial” (People v Chiddick, 8 NY3d
445, 447 [2007]). “Pain is, of course, a subjective matter,” but the
Court of Appeals has cautioned that “the Legislature did not intend a
wholly subjective criterion to govern” (Matter of Philip A., 49 NYy2ad
198, 200 [1980]; see People v Bunton, 206 AD3d 1724, 1725 [4th Dept
2022], lv denied 38 NY3d 1149 [2022]). “Factors relevant to an
assessment of substantial pain include the nature of the injury,
viewed objectively, the victim’s subjective description of the injury
and [their] pain, whether the victim sought medical treatment, and the
motive of the offender” (People v Haynes, 104 AD3d 1142, 1143 [4th
Dept 2013], 0Iv denied 22 NY3d 1156 [2014]; see Chiddick, 8 NY3d at
447-448) .

Here, the victim testified that defendant bit her on the arm and
that, at the time of the incident, the bite was “painful” and her pain
level was an 8 out of 10. Although being bitten on the arm may be ‘“an
experience that would normally be expected to bring with it more than
a little pain” (Chiddick, 8 NY3d at 447; see People v Dowdell, 214
AD3d 1363, 1365 [4th Dept 2023]), the evidence of the injury inflicted
here, viewed objectively, established only that the victim sustained a
bruise that hurt for just two or three days at a pain level of 6 out
of 10, without any broken skin or bleeding (see Dowdell, 214 AD3d at
1365; People v Lunetta, 38 AD3d 1303, 1304-1305 [4th Dept 2007], Iv
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denied 8 NY3d 987 [2007]; cf. Chiddick, 8 NY3d at 446-448; People v
Montgomery, 173 AD3d 627, 628 [1lst Dept 2019], 0Iv denied 34 NY3d 935
[2019]). The victim did not seek medical attention (see People v
Coleman, 134 AD3d 1555, 1556 [4th Dept 2015], lv denied 27 NY3d 963
[2016]; cf. People v Soto, 170 AD2d 705, 705 [2d Dept 1991], Iv
denied 77 NY2d 967 [1991]), there was ‘“no testimony that the [victim]
took any pain medication for the injury” (Bunton, 206 AD3d at 1725;
cf. People v Hill, 164 AD3d 1651, 1652 [4th Dept 2018], lv denied 32
NY3d 1126 [2018]; People v Talbott, 158 AD3d 1053, 1054 [4th Dept
2018], lv denied 31 NY3d 1088 [2018]), and the victim did not testify
that she missed any work or that she was unable to perform any
activities because of the pain (see Bunton, 206 AD3d at 1725; People v
Bruce, 162 AD2d 604, 606 [2d Dept 1990], Iv denied 76 NY2d 853
[1990]). The evidence thus failed to establish that the victim
suffered substantial pain (see Dowdell, 214 AD3d at 1365-1366).
Further, “the record lacks evidentiary support for a conclusion that
the physical condition of the victim was impaired because of the
injuries sustained in the incident” (People v Rankin, 155 AD2d 977,
977-978 [4th Dept 1989], lv denied 75 NY2d 816 [1990]; cf. People v
Moore, 47 AD3d 403, 404 [1lst Dept 2008], Iv denied 10 NY3d 867 [2008];
People v Maturevitz, 149 AD2d 908, 909 [4th Dept 1989]). Thus,
viewing the evidence in the light most favorable to the People (see
People v Allen, 36 NY3d 1033, 1034 [2021]), we conclude that it is
legally insufficient to establish that the victim sustained physical
injury (see generally People v Bleakley, 69 NY2d 490, 495 [1987]). We
therefore modify the judgment by reversing those parts convicting
defendant of aggravated family offense and aggravated harassment iIn
the second degree and dismissing counts one and two of the indictment.

Defendant also failed to preserve for our review his challenges
to the legal sufficiency of the evidence with respect to the remaining
counts (see Gray, 86 NY2d at 19). Contrary to his further contention,
viewing the evidence in light of the elements of burglary in the third
degree, grand larceny in the fourth degree, and grand larceny in the
third degree as charged to the jury (see People v Danielson, 9 NY3d
342, 349 [2007]), we conclude that the verdict with respect to those
counts of the iIndictment is not against the weight of the evidence
(see generally Bleakley, 69 NY2d at 495).

Defendant further contends that the grand larceny in the fourth
degree count should be dismissed because 1t i1s an inclusory concurrent
count of the grand larceny in the third degree count. We reject that
contention. Grand larceny in the fourth degree under subdivision 8 of
Penal Law 8 155.30 is not a lesser included offense of grand larceny
in the third degree under subdivision 1 of section 155.35 “ “because
one may steal property, other than a motor vehicle, worth more than
$3,000 without concomitantly committing the crime of grand larceny in
the fourth degree under Penal Law § 155.30 (8)” ” (People v Williams,
295 AD2d 968, 968 [4th Dept 2002], lv denied 98 NY2d 714 [2002]; see
People v McClusky, 12 AD3d 1174, 1175 [4th Dept 2004], Iv denied 4
NY3d 765 [2005]) -

We reject defendant’s contention that he was denied effective
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assistance of counsel. Viewing the evidence, the law, and the
circumstances in totality and as of the time of the representation, we
conclude that defendant received meaningful representation (see
generally People v Baldi, 54 NY2d 137, 147 [1981]).

Contrary to defendant’s further contention, we conclude that the
sentence is not unduly harsh or severe. Finally, we note that the
uniform sentence and commitment form erroneously states that defendant
was convicted of grand larceny in the fourth degree under Penal Law
8§ 155.30 (4), and i1t must be amended to correctly reflect that
defendant was convicted of that offense under Penal Law § 155.30 (8)
(see generally People v Thurston, 208 AD3d 1629, 1630 [4th Dept
2022]) .

All concur except OcpeEN, J., who dissents in part and votes to
reverse in accordance with the following memorandum: |1 respectfully
disagree with the majority’s conclusion that County Court did not
abuse i1ts discretion in denying defense counsel’s request for an
examination of defendant pursuant to CPL 730.30 under the
circumstances herein. A court must issue an order of examination
“when 1t 1s of the opinion that the defendant may be an iIncapacitated
person” (CPL 730.30 [1])- Although the determination whether to order
a CPL article 730 examination, either sua sponte or upon defense
counsel’s request, lies within the sound discretion of the court (see
People v Morgan, 87 NY2d 878, 879-880 [1995]), the determination
should be balanced with the defendant’s fundamental right to due
process i1nhasmuch as defendants who lack the mental capacity to stand
trial and to aid in their defense cannot be convicted without
violating due process (see Pate v Robinson, 383 US 375, 378 [1966]).

In my view, defendant was convicted despite clear indications
that a CPL article 730 examination into his mental capacity to stand
trial was required. Therefore, although I agree with the majority’s
determination to reverse those parts of the judgment convicting
defendant of aggravated family offense and aggravated harassment iIn
the second degree and to dismiss counts one and two of the indictment,
I dissent in part and would also reverse the remaining parts of the
judgment and remit the matter to County Court for further proceedings
before a different judge on the remaining counts of the indictment,
including an examination pursuant to CPL article 730 to determine
whether defendant is fit to proceed (see People v Peterson, 40 NY2d
1014, 1015 [1976]; People v Armlin, 37 Ny2d 167, 173 [1975]; People v
Byron, 175 AD2d 728, 729 [1st Dept 1991], lv denied 79 NY2d 854
[1992]).

A court is under no obligation to issue an order of examination

pursuant to CPL 730.30 (1) unless it has “reasonable ground . . . to
believe that the defendant was an incapacitated person” (Armblin, 37
NY2d at 168). “The key inquiry in determining whether . . . criminal

defendant[s are] fit for trial i1s “whether [they] ha[ve] sufficient
present ability to consult with [their] lawyer with a reasonable
degree of rational understanding—and whether [they] ha[ve] a rational
as well as factual understanding of the proceedings against [them]~” ”
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(People v Phillips, 16 NY3d 510, 516 [2011], quoting Dusky v United
States, 362 US 402, 402 [1960]; see generally CPL 730.10 [1]; Morgan,
87 NY2d at 880). In determining whether a trial court should invoke
the procedures of CPL article 730 and direct an examination on
defendant’s competency, the focus is on what the trial court did in
light of what it knew or should have known of the defendant at any
time before final judgment (see Armlin, 37 NY2d at 171; People v
Harris, 109 AD2d 351, 355 [2d Dept 1985], lv denied 66 NY2d 919
[1985]).

Based on those well-settled authorities and the record of this
case, | conclude that the court abused its discretion in failing to
order an examination of defendant upon the request of defense counsel
or, later, sua sponte.

Approximately one month prior to trial, defendant’s newly
appointed counsel asked the court, via email, for an order of
examination of her client pursuant to CPL article 730. At an
appearance on November 25, 2019, defense counsel explained, iIn support
of her request, that defendant “refused to speak one word” to her on
two separate occasions during her jail visits to defendant. The court
denied the request, explaining that defendant’s behavior did not
demonstrate incompetence but instead petulance and obstinance.

Defense counsel further argued that she could not effectively
represent defendant under those circumstances. The court ultimately
responded by asserting that “the choice to communicate or not to
communicate with you is his. [I°m not going to relieve you. 1
understand that it may make your job more difficult, but we’re on the
eve of trial, so as I said . . . , you can either cooperate with your
attorney or not, but it’s not going to be a basis for delaying this
trial.” The jury trial commenced on December 9, 2019, less than one
month later.

The record further establishes that defendant had filed a
complaint against his prior defense counsel, prompting the court to
reluctantly grant defendant’s request for new counsel, made several
bizarre allegations concerning the court and the court’s relation to
the case, told the court that he would rather go to prison for life
than for two to four years, exhibited bizarre behavior as the case
progressed and discharged his newly assigned defense counsel at the
onset of the jury trial, prompting the court to permit defendant to
proceed pro se with counsel serving as stand by counsel. Defendant
also informed the court, at the onset of the trial and prior to
opening statements, that he previously received mental health
treatment and was currently prescribed Effexor, Remeron, Vistaril and
Gabapentin for mental health treatment.

During the trial, defendant repeatedly changed his mind about
defense counsel’s role and representation. At one point defendant
allowed defense counsel to resume representing him and at another
point he did not want counsel’s assistance. This prompted defense
counsel to, again, ask the court to replace her based on the inability
to communicate effectively with defendant. Defense counsel’s request
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was denied.

Although the court characterized defendant as “petulant and
obstinate,” and the majority also characterizes defendant’s conduct as
“obstinance,” In my view, the behavior by defendant illustrates that
he may have been an iIncapacitated person (see Peterson, 40 NY2d at
1015). Defendant’s history of mental health issues, defense counsel’s
statements describing her experiences with defendant, and defendant’s
bizarre claims and preferences, when objectively considered, should
have reasonably raised a doubt about defendant’s competency, i.e.,
defendant’s ability to rationally aid his attorney in his defense,
thereby prompting the court to order a CPL article 730 examination.

“[A] criminal defendant may not be prosecuted unless competent to
stand trial” (People v Stone, 22 NY3d 520, 524 [2014]). We have a
robust process under article 730 of the Criminal Procedure Law, which
“prescribes the procedures that trial courts of this State must adhere
to in determining a defendant’s legal competency for trial” (Phillips,
16 NY3d at 516). The court’s refusal to make use of that process and
instead summarily determine that defendant was “obstinate” without
further review threatened the protections guaranteed under the
Fourteenth Amendment of the United States Constitution as well as the
New York State Constitution.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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BRANDON P. ELLIS, AS GUARDIAN OF THE PERSON AND
PROPERTY OF CHELSEA L. ELLIS, AN INCAPACITATED
INDIVIDUAL, PLAINTIFF-APPELLANT-RESPONDENT,

\ MEMORANDUM AND ORDER

CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT,
BRANDEN D. LOWE, DEFENDANTS-RESPONDENTS-APPELLANTS,
AND JYIRAH C. BAILEY, DEFENDANT-RESPONDENT.

(ACTION NO. 1.)

KARLEY A.G. MUELLER,

PLAINT IFF-APPELLANT-RESPONDENT,

\Y

CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT,
BRANDEN D. LOWE,
DEFENDANTS-RESPONDENTS-APPELLANTS,

ET AL., DEFENDANT.

(ACTION NO. 2.)

JYIRAH C. BAILEY, PLAINTIFF-APPELLANT-RESPONDENT,
\

CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT AND
BRANDEN D. LOWE, DEFENDANTS-RESPONDENTS-APPELLANTS.
(ACTION NO. 3.)

JAMES BARCLAY, 1V, PLAINTIFF-APPELLANT-RESPONDENT,

V

CITY OF BUFFALO, BUFFALO POLICE DEPARTMENT,
BRANDEN D. LOWE, DEFENDANTS-RESPONDENTS-APPELLANTS,
ET AL., DEFENDANT.

(ACTION NO. 4.)

NEW YORK CENTRAL MUTUAL FIRE INSURANCE COMPANY,

AS SUBROGEE OF CHELSEA ELLIS, PLAINTIFF-RESPONDENT,

\Y

CITY OF BUFFALO, BRANDEN D. LOWE,
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DEFENDANTS-APPELLANTS,
ET AL., DEFENDANT.
(ACTION NO. 5.)

MAGAVERN MAGAVERN GRIMM LLP, BUFFALO (EDWARD J. MARKARIAN OF COUNSEL),
FOR PLAINTIFF-APPELLANT-RESPONDENT IN ACTION NO. 1.

DOLCE PANEPINTO, P.C., BUFFALO (EDWARD L. SMITH, 111, OF COUNSEL), FOR
PLAINTIFF-APPELLANT-RESPONDENT IN ACTION NO. 3.

GIBSON, MCASKILL & CROSBY, LLP, BUFFALO (CHARLES S. DESMOND, Il, OF
COUNSEL), FOR PLAINTIFF-APPELLANT-RESPONDENT IN ACTION NO. 2.

STEINER & BLOTNIK, BUFFALO (M. KREAG FERULLO OF COUNSEL), FOR
PLAINTIFF-APPELLANT-RESPONDENT IN ACTION NO. 4.

CHELUS, HERDZIK, SPEYER & MONTE, P.C., BUFFALO (THOMAS J. SPEYER OF
COUNSEL), FOR DEFENDANTS-RESPONDENTS-APPELLANTS CITY OF BUFFALO,
BUFFALO POLICE DEPARTMENT, AND BRANDEN D. LOWE.

Appeals and cross-appeal from an order of the Supreme Court, Erie
County (Dennis E. Ward, J.), entered January 7, 2022. The order,
among other things, denied those parts of the motions of plaintiffs iIn
action Nos. 1 and 3 and the cross-motions of plaintiffs in action Nos.
2 and 4 for summary judgment on the issue of the negligence of
defendant Branden D. Lowe and determined that the reckless disregard
standard applies, denied those parts of those motions and cross-
motions of those plaintiffs for summary judgment dismissing the
affirmative defenses of the reckless disregard exemption and the
emergency doctrine as asserted by Lowe and defendants City of Buffalo
and Buffalo Police Department, granted those parts of the cross-
motions of those defendants to remove Buffalo Police Department as a
named defendant in action Nos. 1 through 4, and denied those parts of
the cross-motions of those defendants to dismiss the complaints
against Lowe and the City of Buffalo.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting those parts of the motions
of plaintiffs In action Nos. 1 and 3 and the cross-motions of
plaintiffs in action Nos. 2 and 4 seeking partial summary judgment
against defendants City of Buffalo and Branden D. Lowe on the issue of
their liability based on Lowe’s operation of his vehicle with reckless
disregard for the safety of others and partial summary judgment
dismissing those defendants” first and second affirmative defenses iIn
action Nos. 1 through 4, and as modified the order is affirmed without
costs.

Memorandum: In the early afternoon on a weekday in 2020,
defendant Branden D. Lowe, a police officer with defendant Buffalo
Police Department (BPD), responded to a call concerning an alleged
domestic violence incident involving a knife. Alone in his marked
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police vehicle, Lowe drove In a southbound direction in the northbound
lanes of a four-lane street in a residential area, reaching speeds of
up to 80 miles per hour (mph). At an intersection, Lowe’s vehicle
struck a vehicle owned and operated by Jyirah C. Bailey, plaintiff in
action No. 3 and a defendant iIn the other actions. As a result of
that collision, the police vehicle went off the road and struck two
pedestrians on a sidewalk, Chelsea L. Ellis and plaintiff In action
No. 2, Karley A.G. Mueller. Due to the extensive injuries that
Chelsea L. Ellis sustained, Brandon P. Ellis (Ellis), plaintiff in
action No. 1, was appointed to be the guardian of her person and
property. James Barclay, 1V, plaintiff In action No. 4, was a
passenger in Bailey’s vehicle.

Ellis, Mueller, Bailey, and Barclay (collectively, personal
injury plaintiffs) commenced action Nos. 1 through 4, respectively,
seeking to recover damages for the injuries sustained as a result of
the accident. New York Central Mutual Fire Insurance Company,
plaintiff in action No. 5, commenced that action as a subrogee of
Chelsea Ellis. The five actions were consolidated. Following
discovery, Ellis and Bailey filed motions, and Mueller and Barclay
filed cross-motions, for partial summary judgment on, inter alia, the
issue of the liability of City of Buffalo (City), BPD, and Lowe and
dismissing those defendants” first and second affirmative defenses,
which asserted immunity under Vehicle and Traffic Law 8 1104 and the
emergency doctrine. In all five actions, the City, BPD, and Lowe
Tiled cross-motions for summary judgment dismissing the complaints
against them.

In action Nos. 1 through 5, Supreme Court denied the cross-
motions for summary judgment dismissing the complaints but dismissed
the actions against BPD, leaving only the City and Lowe (collectively,
City defendants) as municipal defendants. The court also determined
that the reckless disregard standard of Vehicle and Traffic Law § 1104
(e) applied to Lowe’s conduct, rejecting the personal injury
plaintiffs” contentions that his conduct should be viewed under a
negligence standard. The court denied the personal injury plaintiffs’
motions and cross-motions insofar as they sought summary judgment with
respect to the issue of the City defendants” liability on the basis
that Lowe had operated his vehicle with reckless disregard for the
safety of others (Vehicle and Traffic Law 8 1104 [e])- The court also
denied those motions and cross-motions insofar as they sought
dismissal of the first and second affirmative defenses. The court did
not address that part of Bailey’s motion seeking summary judgment
determining as a matter of law that she was not liable.

The personal injury plaintiffs appeal in action Nos. 1 through 4,
respectively, and the City defendants and BPD cross-appeal in action
Nos. 1 through 5. We now modify the order by granting those parts of
the personal injury plaintiffs” motions and cross-motions seeking
partial summary judgment against the City defendants on the issue of
their liability based on Lowe’s operation of his vehicle with reckless
disregard for the safety of others and partial summary judgment
dismissing the City defendants” first and second affirmative defenses.
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Preliminarily, we note that the court’s failure to rule on that
part of Bailey’s motion in action No. 3 seeking summary judgment
determining as a matter of law that she was not liable “is deemed a
denial thereof” (Utility Servs. Contr., Inc. v Monroe County Water
Auth., 90 AD3d 1661, 1662 [4th Dept 2011], lv denied 19 NY3d 803
[2012]; see Brown v U.S. Vanadium Corp., 198 AD2d 863, 864 [4th Dept
1993]). [Inasmuch as Bailey has not addressed that part of her motion
on this appeal, we deem any challenge to the court’s implicit denial
of that part of her motion abandoned (see Ciesinski v Town of Aurora,
202 AD2d 984, 984 [4th Dept 1994]).

Contrary to the contention of the personal injury plaintiffs on
their appeals, the court properly denied their motions and cross-
motions to the extent that they sought a determination that the
ordinary negligence standard applies to Lowe’s conduct (see generally
Kabir v County of Monroe, 16 NY3d 217, 220, 230-231 [2011]). The
undisputed evidence established as a matter of law that Lowe was
operating an authorized emergency vehicle at the time of the accident
(see Vehicle and Traffic Law § 101) and that he was involved iIn an
emergency operation as contemplated by Vehicle and Traffic Law 8 114-b
(see Criscione v City of New York, 97 NYy2d 152, 158 [2001]; Lacey v
City of Syracuse, 144 AD3d 1665, 1666 [4th Dept 2016], Iv denied 32
NY3d 913 [2019]). Moreover, we conclude that the “injury-causing
conduct” (Kabir, 16 NY3d at 224), i1.e., exceeding the maximum speed
limit and disregarding regulations concerning directions of movement,
was privileged conduct (see § 1104 [a], [b] [31, [4]; cf. McLoughlin v
City of Syracuse, 206 AD3d 1600, 1601-1602 [4th Dept 2022]; Oddo v
City of Buffalo, 159 AD3d 1519, 1521-1522 [4th Dept 2018]). Thus,
“the applicable standard of liability is reckless disregard for the
safety of others rather than ordinary negligence” (Lacey, 144 AD3d at
1666; see Kabir, 16 NY3d at 220).

Although we reject the personal injury plaintiffs” contention on
their appeals that Lowe’s actions should be judged under a negligence
standard, we agree with them that they established as a matter of law
that Lowe acted with reckless disregard for the safety of others (see
Vehicle and Traffic Law 8§ 1104 [e])- We conclude that the personal
injury plaintiffs are entitled to summary judgment on the issue of the
City defendants” liability on that basis, regardless of any potential
fault of Bailey (see Rodriguez v City of New York, 31 NY3d 312, 324
[2018]; Pachan v Brown, 204 AD3d 1435, 1436-1437 [4th Dept 2022]).

It is well settled that “Vehicle and Traffic Law § 1104 .
permits the driver of an “authorized emergency vehicle” . . . to
proceed past red traffic lights and stops signs, exceed the speed
limit and disregard regulations regarding the direction of traffic, as
long as certain safety precautions are observed” (Saarinen v Kerr, 84
NY2d 494, 499 [1994] [emphasis added]). The law is intended to
““accommodate[ ] the realities of the dangerous conditions encountered
by officers in performing their municipal duties with necessary
dispatch and dispensation from ordinary care” (Campbell v City of
Elmira, 84 NY2d 505, 512 [1994]), but it is also intended to
“protect[ ] innocent victims and the general public by expressly not
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relieving emergency operators and their municipal employers of all
reasonable care” (id. at 513). In other words, emergency personnel
will be liable for “disproportionate, overreactive conduct” (id. at
512).

The Court of Appeals has explained that, in order “for liability
to be predicated upon a violation of Vehicle and Traffic Law § 1104,
there must be evidence that the actor has intentionally done an act of
unreasonable character in disregard of a known or obvious risk that
was so great as to make it highly probable that harm would follow and
has done so with conscious iIndifference to the outcome” (Frezzell v
City of New York, 24 NY3d 213, 217 [2014] [internal quotation marks
omitted]; see Levere v City of Syracuse, 173 AD3d 1702, 1704 [4th Dept
2019]). The analysis of whether the reckless disregard standard has
been met “is a fact-specific Inquiry and our analysis is focused on
the precautionary measures taken by [the emergency responder] to avoid
causing harm to the general public weighed against [the emergency
responder’s] duty to respond to an urgent emergency situation”
(Frezzell, 24 NY3d at 217-218 [emphasis added]; see McElhinney v
Fitzpatrick, 193 AD3d 1409, 1409-1410 [4th Dept 2021]).

The evidence submitted by the personal injury plaintiffs
established that Lowe was responding to a call In an area outside of
his geographic assignment and that he was aware that 8 to 10 other
officers were responding to that call. Additional evidence, including
video surveillance footage from various cameras and black box data
from the police vehicle and Bailey’s vehicle, established that Lowe
was traveling southbound at speeds of up to 80 mph on a four-lane
street in a residential area, where the speed limit is 30 mph. At one
point, Lowe drove into the northbound lanes of travel, which are
separated from the southbound lanes by a raised concrete median except
at intersections, so that he was effectively speeding the wrong way on
a one-way residential street during the afternoon on a weekday when
his vehicle struck Bailey’s vehicle. The video evidence and black box
data also established that Lowe failed to slow before crossing any
intersections, i.e., he failed to take “nonreckless safety and due
care precautions for others” as required by Vehicle and Traffic Law
§ 1104 (Campbell, 84 NY2d at 511). Indeed, rather than slow down,
Lowe continued to accelerate, even though he testified at his
deposition that he knew of the risks associated with traveling at
excessive speeds and failing to slow or stop for intersections. The
data from the black box of his vehicle establishes that he did not
begin braking until two seconds before impact, while he was traveling
78 mph, and was only able to slow down to 49 mph by the moment of
impact with Bailey’s vehicle. As a result, we conclude that the
personal injury plaintiffs established that Lowe”’s conduct in braking
prior to the collision was merely reactionary and not precautionary
(cf. Levere, 173 AD3d at 1704; Martinez v City of Rochester, 164 AD3d
1655, 1656 [4th Dept 2018]; Williams v Fassinger, 119 AD3d 1368, 1369
[4th Dept 2014], Iv denied 24 NY3d 912 [2014]).

The personal injury plaintiffs submitted numerous expert
affidavits from former law enforcement officers and investigators
opining that Lowe acted with reckless disregard in the manner that he
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operated his vehicle, with two of those experts stating that his
conduct “was one of the most egregious and reckless instances of
police driving [that they had] ever seen or been asked to evaluate.”
Under these circumstances, we conclude that Lowe’s response to a call
to which 8 to 10 other officers were responding was so
“disproportionate [and] overreactive” as to amount to reckless
disregard for the safety of others as a matter of law (Campbell, 84
NY2d at 512; cf. Frezzell, 24 NY3d at 218). Moreover, Lowe’s
deposition testimony supports our conclusion that he acted with
conscious indifference to the results of his conduct. He testified at
his deposition, which was submitted or incorporated by the personal
injury plaintiffs iIn support of their motions and cross-motions, that
he did not think he had done anything wrong, and that he would do it
all over again. He testified: “there i1s nothing about this situation
that 1 would ever change.” He further testified that he did not see
the plaintiff pedestrians until immediately before he struck them, but
that he would not have operated his vehicle differently even 1t he had
seen the pedestrians earlier.

We thus conclude that the personal injury plaintiffs met their
respective initial burdens of establishing as a matter of law that
Lowe”s conduct prior to the collision was “of an unreasonable
character i1n disregard of a known or obvious risk that was so great as
to make i1t highly probable that harm would follow” and that he acted
“with conscious indifference to the outcome” (Frezzell, 24 NY3d at 217
[internal quotation marks omitted]; see generally Ruiz v Cope, 119
AD3d 1333, 1333-1334 [4th Dept 2014]). The City defendants did not
submit any expert evidence, and failed to raise triable issues of fact
in opposition (see generally Zuckerman v City of New York, 49 NY2d
557, 562 [1980]).

For those reasons, we conclude that the court erred in denying
those parts of the personal injury plaintiffs® motions and cross-
motions seeking partial summary judgment on liability, based on Lowe’s
operation of his vehicle with reckless disregard for the safety of
others, and dismissal of the City defendants” first affirmative
defense In their answers in action Nos. 1 through 4, asserting
immunity under Vehicle and Traffic Law § 1104.

With respect to the City defendants” second affirmative defense
in their answers in action Nos. 1 through 4, concerning the
application of the emergency doctrine, we conclude that the personal
injury plaintiffs established as a matter of law that the emergency
doctrine does not apply. The emergency doctrine “recognizes that when
an actor i1s faced with a sudden and unexpected circumstance which
leaves little or no time for thought, deliberation or consideration,
or causes the actor to be reasonably so disturbed that the actor must
make a speedy decision without weighing alternative courses of
conduct, the actor may not be negligent i1f the actions taken are
reasonable and prudent in the emergency context” (Rivera v New York
City Tr. Auth., 77 NY2d 322, 327 [1991], rearg denied 77 NY2d 990
[1991]; see Miller v Silvarole Trucking Inc., 211 AD3d 1544, 1545 [4th
Dept 2022]). However, “ “[t]he emergency doctrine is only applicable
when a party is confronted by [a] sudden, unforeseeable occurrence not
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of their own making” ” (Miller, 211 AD3d at 1545), and 1t “ “has no
application where[, as here,] the party seeking to invoke it has
created or contributed to the emergency” ” (id.). Although Lowe was
responding to an emergency, the separate emergency involved in the
motor vehicle accident was of his own making, 1.e., driving the wrong
way on a residential street at reckless speeds in the middle of the
day. We therefore conclude that the court also erred in denying those
parts of the personal injury plaintiffs” motions and cross-motions
seeking partial summary judgment dismissing the City defendants”’
second affirmative defense.

For all of the same reasons, we reject the City defendants”
contention on their cross-appeal that the court erred In denying their
cross-motions for summary judgment dismissing the complaints.

Finally, we note that our ruling resolves only the issues of the
City defendants” liability. A “jJury must still determine whether
[Bailey] was negligent and whether such negligence was a substantial
factor in causing [any of the relevant] injuries. If so, the
comparative fault of each party i1s then apportioned by the jury.
Therefore, the jury is still tasked with considering [Bailey’s] and
[the City defendants”] culpability together” (Rodriguez, 31 NY3d at
324).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Seneca County (Jason
L. Cook, A.J.), entered May 18, 2022. The order denied the motion of
plaintiffs for summary judgment on liability and for injunctive
relief.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs and defendants Barry A. Schnoll and Beth
E. Moskow own adjoining parcels of lakefront property. Prior to 2016,
surface water was discharged across those two properties, from the
area above them and down to the lake, iIn two ways that are presently
relevant. One path led surface water through a culvert that ran
underneath a cottage on the Schnoll/Moskow property. Another led
surface water through a pipe and into a ditch, which was situated near
the property line and at least in part on plaintiffs” property.

Although the record is not perfectly clear, In 2016, i1t appears
that defendant Town of Romulus, with some degree of assistance from
defendant Cayuga Excavating, Inc. (Cayuga Excavating), capped the
culvert running underneath the Schnoll/Moskow cottage and installed a
new pipe designed to direct the water that previously ran under the
cottage into the ditch near the property line. Cayuga Excavating had
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initially been hired by Schnoll to perform work unrelated to the
culvert under his cottage.

Plaintiffs commenced this action sounding in trespass seeking,
inter alia, injunctive relief and damages for the increased water flow
in the ditch, which they alleged had caused flooding on plaintiffs’
property. Plaintiffs thereafter moved for summary judgment on
liability and for injunctive relief. Supreme Court denied the motion,
concluding that plaintiffs failed to meet their initial burden on the
motion. Plaintiffs appeal, and we affirm.

As an initial matter, by agreeing to withdraw certain photographs
attached to the attorney affirmation submitted with their motion
papers and the references thereto in the affirmation itself,
plaintiffs waived any contention that the court erred in failing to
consider those submissions (see generally Lahren v Boehmer Transp.
Corp., 49 AD3d 1186, 1187 [4th Dept 2008]). Based on the content of
the order on appeal, it appears that the court properly considered the
remainder of the submissions in support of plaintiffs” motion and, in
any event, we have considered the remainder of those submissions on
this appeal.

We reject plaintiffs® contention, however, that the court erred
in its determination that they failed to meet their initial burden on
that part of the motion for summary judgment on liability. A party
“ “seeking to recover [from an abutting property owner for the flow of
surface water] must establish that . . . Improvements on the [abutting
property owner’s] land caused the surface water to be diverted, that
damages resulted[,] and either that artificial means were used to
effect the diversion or that the improvements were not made in a good
faith effort to enhance the usefulness of the [abutting owner’s]
property” ” (Hanley v State of New York, 193 AD3d 1397, 1397 [4th Dept
2021], lv denied 37 NY3d 915 [2021]; see Prachel v Town of Webster, 96
AD3d 1365, 1366 [4th Dept 2012]; DiMarzo v Fast Trak Structures, 298
AD2d 909, 910 [4th Dept 2002]). We conclude that plaintiffs” own
submissions raised triable issues of fact whether the installation of
the new pipe caused the damages alleged, which defendants installed
any portion of the pipe constituting the alleged trespass, and whether
any defendant physically trespassed on plaintiffs” property by
installing the pipe (see generally Bono v Town of Humphrey, 188 AD3d
1744, 1745 [4th Dept 2020]; Krossber v Cherniss, 125 AD3d 1274, 1275
[4th Dept 2015]). Because plaintiffs failed to meet their initial
burden on the issue of liability, the court properly denied that part
of the motion with respect to all defendants “ “regardless of the
sufficiency of the opposing papers” »” (Paul v Cooper, 45 AD3d 1485,
1486 [4th Dept 2007]; see generally Steven Mueller Motors, Inc. v
Hickey, 134 AD3d 1467, 1468 [4th Dept 2015]). Plaintiffs also failed
to establish “irreparable injury and an i1nadequate remedy at law,” and
we therefore reject plaintiffs” further contention that the court
erred In denying the motion insofar as it sought injunctive relief



-3- 168
CA 22-01055

(DiMarzo, 298 AD2d at 910-911).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

188

CA 22-00289
PRESENT: SMITH, J.P., PERADOTTO, CURRAN, BANNISTER, AND MONTOUR, JJ.

BARBARA HART, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

CITY OF BUFFALO, ET AL., DEFENDANTS,
AND ERIE COUNTY, DEFENDANT-RESPONDENT.

LIPSITZ GREEN SCIME CAMBRIA LLP, BUFFALO (JOHN A. COLLINS OF COUNSEL),
FOR PLAINTIFF-APPELLANT.

JEREMY C. TOTH, COUNTY ATTORNEY, BUFFALO (ERIN E. MOLISANI OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Timothy
J. Walker, A.J.), entered January 20, 2022. The order, insofar as
appealed from, granted the motion of defendant Erie County for summary
judgment, dismissed the complaint and all cross-claims against that
defendant, and denied plaintiff’s motion for an extension of time to
provide a counter statement of undisputed facts and for leave to amend
her bill of particulars.

It is hereby ORDERED that the order insofar as appealed from is
unanimously reversed on the law and In the exercise of discretion
without costs, defendant Erie County’s motion is denied, the complaint
and any cross-claims are reinstated against that defendant, and
plaintiff’s motion is granted in part In accordance with the following
memorandum: Plaintiff was returning to work at a courthouse owned by
defendant Erie County (County) and located within defendant City of
Buffalo when, on a sidewalk adjacent to the courthouse along a public
street, her right foot went into a hole of deteriorated concrete iIn
the sidewalk next to a metal air intake grate for the courthouse,
which caused her to fall onto the grate and allegedly sustain
injuries. Plaintiff timely served a notice of claim against the
County, among others, and thereafter commenced this negligence action
against several defendants, including the County. In its answer, the
County, among other things, asserted that it did not receive prior
written notice of the alleged defective condition as required by Local
Law No. 3-2004 of the County of Erie. Following an exchange of bills
of particulars and discovery, the County moved, in pertinent part, for
summary judgment pursuant to CPLR 3212 dismissing the complaint and
all cross-claims against it. Plaintiff opposed the motion and moved
for an order pursuant to CPLR 2004 granting an extension of time to
provide a counter statement of undisputed facts and, iIf necessary, an
order pursuant to CPLR 3025 (b) granting leave to amend her bill of
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particulars. Supreme Court, inter alia, granted the County’s motion
insofar as i1t sought summary judgment dismissing the complaint and all
cross-claims against 1t and denied plaintiff’s motion, and plaintiff
now appeals from the order to that extent.

Plaintiff contends that the court erred in concluding that she
was obligated to establish, as a condition precedent to suit, that the
County received prior written notice of the defective sidewalk
because, contrary to the court’s determination and the County’s
assertion, pursuant to Highway Law 8 139 (2) and the governing case
law, Local Law No. 3-2004 must be deemed to iIncorporate a provision
allowing an action to proceed, even in the absence of prior written
notice, If the County had constructive notice of the defect. We
agree.

Highway Law 8 139 (2) provides, in relevant part, that
notwithstanding the provisions iIn subdivision one of the statute
imposing liability on a county for iInjuries caused by a defective
condition existing because of the county’s negligence in a road or
highway for which the county is responsible, “a county may, by local
law duly enacted, provide that no civil action shall be maintained
against such county for damages or injuries to person or property
sustained by reason of any highway . . . being defective . . . unless
written notice of such defective . . . condition was actually given to
the clerk of the governing body of such county or the county highway
superintendent; and that there was a failure or neglect within a
reasonable time after the giving of such notice to repair or remove
the defect, danger or obstruction complained of, or, in the absence of
such notice, unless such defective . . . condition existed for so long
a period that the same should have been discovered and remedied in the
exercise of reasonable care and diligence” (emphasis added). In the
time since the legislature amended Highway Law § 139 to include
subdivision two (see L 1982, ch 722, 8 1; see also Senate-Assembly Mem
in Support, Bill Jacket, L 1982, ch 722; Governor’s Approval Mem, Bill
Jacket, L 1982, ch 722), it has become “well established that a
county’s local law containing a notice requirement “must be
interpreted iIn conjunction with Highway Law § 139 (2) to permit an
action against the [c]Jounty based on constructive notice of a
dangerous highway condition” »” (Horan v Town of Tonawanda, 83 AD3d
1565, 1566 [4th Dept 2011]; see Pasternak v County of Chenango, 156
AD3d 1007, 1008 [3d Dept 2017]; Rauschenbach v County of Nassau, 128
AD3d 661, 662 [2d Dept 2015]; Napolitano v Suffolk County Dept. of
Pub. Works, 65 AD3d 676, 677 [2d Dept 2009]; DeHoust v Aakjar, 290
AD2d 927, 927-928 [3d Dept 2002], Iv dismissed 98 NY2d 692 [2002];
Tanner W. v County of Onondaga, 225 AD2d 1074, 1074 [4th Dept 1996];
Carlino v City of Albany, 118 AD2d 928, 929-930 [3d Dept 1986], Iv
denied 68 NY2d 606 [1986]; see also 1B NY PJI3d 2:225A at 683-684
[2023]). “The rationale underlying th[e] case[ law] is that a
county’s local law cannot supersede a general state law” such as
Highway Law 8 139 (2) (Horan, 83 AD3d at 1566; cf. Municipal Home Rule
Law &8 10 [1] [ii] [d] [3])- Consequently, “where Highway Law 8 139 is
applicable[,] - - . [e]ven if a local law exists requiring prior
written notice of a defect, a civil action may be commenced absent
such notice against a [county] for injuries resulting from a defect in
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a highway under its care if the defective, unsafe, dangerous or
obstructed condition existed for so long a period that the same should
have been discovered and remedied In the exercise of reasonable care
and diligence” (Pasternak, 156 AD3d at 1007-1008 [internal quotation
marks omitted]).

Here, the County’s prior written notice law provides, in
pertinent part, that “[n]o civil action shall be maintained against
the County . . . for damages, Injuries or death to person or property
sustained by reason of any street, highway, bridge, culvert, sidewalk,
crosswalk, or highway marking, owned, operated or maintained by [the]
County, being defective . . . unless written notice iIs given to the
Erie County Commissioner of Public Works of such defective .
condition[,] - - - and there was a failure or neglect within a
reasonable time after the giving of such notice to repair or remove
the defect . . . complained of” (Local Law No. 3-2004 [3])- Although
Local Law No. 3-2004 does not, by i1ts terms, allow a plaintiff to
maintain an action In the absence of written notice where the County
had constructive notice of the defect, “[t]he local law . . . must be
interpreted in conjunction with Highway Law 8§ 139 (2) to permit an
action against the County based on constructive notice of a dangerous
highway condition” (Tanner W., 225 AD2d at 1074).

Nonetheless, while Highway Law § 139 (2) “provides that, as a
matter of law, constructive notice of a highway defect . . . is an
exception to a[ ] - - . prior written notice requirement” (Napolitano,
65 AD3d at 677), the statute must still apply to the facts of the case
in order for an Injured party to effectively invoke that exception
(see generally Pasternak, 156 AD3d at 1007-1008). In recognition
thereof, plaintiff contends that the constructive notice provision of
Highway Law 8 139 (2) applies here because the term “highway” as used
in the statute includes sidewalks. We again agree with plaintiff.

“It 1s well settled that, [w]hen presented with a question of
statutory interpretation, [a court’s] primary consideration iIs to
ascertain and give effect to the intention of the [l]egislature”
(Matter of Estate of Youngjohn v Berry Plastics Corp., 36 NY3d 595,
603 [2021] [internal quotation marks omitted]; see Samiento v World
Yacht Inc., 10 NY3d 70, 77-78 [2008]; Matter of DaimlerChrysler Corp.
v Spitzer, 7 NY3d 653, 660 [2006]). “ “As the clearest indicator of
legislative intent is the statutory text, the starting point in any
case of interpretation must always be the language itself, giving
effect to the plain meaning thereof” »” (Matter of Raynor v Landmark
Chrysler, 18 NY3d 48, 56 [2011], quoting Majewski v Broadalbin-Perth
Cent. School Dist., 91 NY2d 577, 583 [1998]; see CIT Bank N.A. v
Schiffman, 36 NY3d 550, 559 [2021]; Estate of Youngjohn, 36 NY3d at
603). Nonetheless, “[a]lthough the statutory language is generally
the best indication of the legislature’s intent, the legislative
history of an enactment may also be relevant and is not to be ignored,
even if words be clear” (Altman v 285 W. Fourth LLC, 31 NY3d 178, 185
[2018], rearg denied 31 NY3d 1136 [2018] [internal quotation marks
omitted]; see CIT Bank N.A., 36 NY3d at 559; Nostrom v A.W. Chesterton
Co., 15 NY3d 502, 507 [2010]; Riley v County of Broome, 95 NY2d 455,
463 [2000]). Thus, “inquiry should be made into the spirit and
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purpose of the legislation, which requires examination of the
statutory context of the provision as well as i1ts legislative history”
(Nostrom, 15 NY3d at 507 [internal quotation marks omitted]; see CIT
Bank N.A., 36 NY3d at 559). 1In all events, “[c]ourts are guided in
[their] analysis by the familiar principle that a statute . . . must
be construed as a whole and that its various sections must be
considered together and with reference to each other” (Estate of
Youngjohn, 36 NY3d at 603 [internal quotation marks omitted]).
“Courts should “give [a] statute a sensible and practical over-all
construction, which Is consistent with and furthers i1ts scheme and
purpose and which harmonizes all its interlocking provisions” 7 (id.
at 603-604).

Here, starting with the statutory text, Highway Law 8 139 (1)
imposes liability on a county for injuries arising from defective or
dangerous conditions on, inter alia, any “highway” for which 1t has a
duty to repair or maintain, and Highway Law 8 139 (2) further provides
in relevant part that, even in the absence of prior written notice of
the defective or dangerous ‘“highway” condition, an action may be
maintained iIf the county had constructive notice of the condition. In
terms of statutory definition, the Highway Law provides, with one
further specific addition lacking any particular relevance here, that
the word “highway” within the meaning of the statute “shall be deemed
to include necessary sluices, drains, ditches, waterways, embankments,
retaining walls and culverts having a [particular] width . . . , and
also the approaches of any bridge or culvert beginning at the back of
the abutments™ (8 2 [4]). The definitional provision, by employing
the word “include” and then referring to water-related items, clearly
does not limit the meaning of the term “highway” and instead simply
ensures that abutting property related to water management would be
included In the definition (see generally American Surety Co. of N. Y.
v Marotta, 287 US 513, 517 [1933]). Moreover, “where the legislature
includes particular language in one section of a statute but omits it
in another section of the same [statute], it is generally presumed
that [the legislature] acts intentionally and purposely in the
disparate inclusion or exclusion” (Rivers v Birnbaum, 102 AD3d 26, 36
[2d Dept 2012] [internal quotation marks omitted]; see INS v
Cardoza-Fonseca, 480 US 421, 432 [1987])- The legislature did
precisely that here iInasmuch as, In a separate article of the Highway
Law dealing with town highway improvement programs, the legislature
specifically excluded sidewalks from a nearly identical definition of
the term “highway” for purposes of that article (see § 219 [8]). The
fact that the legislature did not similarly make the same exclusion
with respect to the article of the Highway Law related to counties
implicated here (see 88 2, 110) indicates that the legislature did not
intend to exclude sidewalks from the definition of the term “highway”
for purposes of Highway Law 8§ 139.

Additional principles of statutory interpretation and related
case law demonstrate that the term “highway” affirmatively includes
sidewalks for purposes of Highway Law 8 139. As plaintiff correctly
points out, the legislature is “presumed to be aware of the decisional
and statute law in existence at the time of an enactment” (Arbegast v
Board of Educ. of S. New Berlin Cent. School, 65 NY2d 161, 169
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[1985]). At the time the legislature enacted Highway Law § 139 (2),
decisional law was clear that “ “[a] highway is not limited to that
portion traveled by vehicles, but also includes a sidewalk” ~
(Donnelly v Village of Perry, 88 AD2d 764, 765 [4th Dept 1982],
quoting Williams v State of New York, 34 AD2d 101, 104 [3d Dept
1970]). Subsequent case law has confirmed that understanding of the
term “highway.” For example, where a local prior written notice
ordinance listed a “highway” as covered by the ordinance but omitted
the word “sidewalk,” we rejected the argument that the ordinance
excluded sidewalks by reasoning, iIn part, that “[t]he courts
consistently have held, in this and analogous contexts, that the terms
“highway” and “street” include sidewalks” (Scarsone v Village of
Celoron, 236 AD2d 870, 870 [4th Dept 1997]; see also Ernest v Red Cr.
Cent. School Dist., 251 AD2d 992, 993 [4th Dept 1998], mod on other
grounds 93 NY2d 664 [1999], rearg denied 93 NY2d 1042 [1999]).

Based on the foregoing, we conclude that the constructive notice
provision of Highway Law 8 139 (2) necessarily extends to sidewalk
defects. We decline to follow the contrary iInterpretation advanced by
the Second Department because, in our view, that interpretation is not
persuasive (cf. Zash v County of Nassau, 171 AD2d 743, 744 [2d Dept
1991]). The Second Department reasoned that the omission of the word
“sidewalk” from Highway Law 8§ 139 (2) meant that the legislature did
not intend to extend a county’s liability for injuries resulting from
defective sidewalks by allowing for constructive notice thereof.
However, as previously discussed, that view of the statute is
unwarranted because, at the time the legislature enacted Highway Law
8§ 139 (2), it was established in decisional law—of which the
legislature was presumed to be aware—that the generic term “highway”
included sidewalks. Thus, there was no need for the legislature to
alter the retained language of Highway Law § 139 in order to cover
sidewalks. Moreover, the Second Department’s view that the
legislature intended to make a distinction between the law applicable
to counties and that applicable to cities, towns, and villages (see
Zash, 171 AD2d at 744) is belied by the legislative history
establishing that the legislature intended to give the same powers and
responsibilities to counties that were then provided to cities, towns,
and villages (see Senate-Assembly Mem in Support, Bill Jacket, L 1982,
ch 722). Lastly on this point, we note that if the term “highway”
does not include sidewalks for purposes of the statute, then local
county laws like Local Law No. 3-2004 that expressly require prior
written notice of defective sidewalk conditions would arguably be
inconsistent with the general law embodied in Highway Law 8 139 (2),
which, by its terms, authorizes counties to enact prior written notice
requirements only with respect to defects In a “road, highway, bridge,
or culvert” (see generally NY Const, art IX, §8 2 [c]; Holt v County of
Tioga, 56 NY2d 414, 418 [1982]). Stated conversely, if the term
“highway” i1s broad enough to include sidewalks for purposes of
authorizing counties to limit their liability through prior written
notice laws, the term must apply equally to the legislature’s
imposition of liability for defects of which counties have
constructive notice.

The County nonetheless contends that, notwithstanding the case
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law establishing that the term “highway” encompasses sidewalks,
Highway Law 8 139 is not implicated at all in this case because there
IS no evidentiary showing in the record that the County iIs responsible
for maintenance of the street abutting the sidewalk upon which
plaintiff was allegedly injured. That alternative ground for
affirmance, however, is not properly before us inasmuch as the County
raises it for the first time on appeal (see Canandaigua Natl. Bank &
Trust Co. v Acquest S. Park, LLC, 178 AD3d 1374, 1375-1376 [4th Dept
2019]; Breau v Burdick, 166 AD3d 1545, 1549 [4th Dept 2018]; Lots 4
Less Stores, Inc. v Integrated Props., Inc., 152 AD3d 1181, 1182 [4th
Dept 2017]; see generally Parochial Bus Sys. v Board of Educ. of City
of N.Y., 60 NY2d 539, 545-546 [1983]).

Given that Highway Law 8§ 139 (2) applies to sidewalks, and that
the Charter of the City of Buffalo (Charter) 8 413-50 (A) charges an
owner of premises abutting a public street with the duty to maintain
and repair the sidewalk (see Capretto v City of Buffalo, 124 AD3d
1304, 1309 [4th Dept 2015]), we conclude that the County, in order to
establish its entitlement to summary judgment, was required to show
that i1t had no constructive notice of the alleged sidewalk defect at
issue here (see Pasternak, 156 AD3d at 1008). The County failed to
meet that burden. Instead, the County contended-and the court
subsequently agreed-that its submissions established that it had not
received prior written notice and that any constructive notice of the
sidewalk defect was simply irrelevant as a matter of law. Thus,
“while the [County] established [its] entitlement to summary judgment
on the issue of prior written notice by submitting evidence that [i1t]
had no prior written notice of the [sidewalk] defect that allegedly
caused the accident, [it] failed to submit any admissible evidence [to
establish that i1t lacked] constructive notice of the alleged defect”
(Napolitano, 65 AD3d at 677-678). To the contrary, the County’s own
submissions suggest that the alleged sidewalk defect “existed for so
long a period that the same should have been discovered and remedied
in the exercise of reasonable care and diligence” (Highway Law 8§ 139
[2]) inasmuch as its expert architect opined that the deterioration of
the sidewalk occurred over time from public use. In any event, even
iT the burden shifted to plaintiff, her submissions would be adequate
to raise an issue of fact based on the testimony of the County’s
employees regarding the extent and duration of the sidewalk
deterioration and the affidavit of plaintiff’s expert architect, who
opined that the concrete deteriorated over a period of time due to
various physical factors and that the defect was present for a
sufficient length of time for the County to have been aware of and
remedy it (see Rauschenbach, 128 AD3d at 662).

In a final attempt to avoid reversal on that issue, the County
asserts that plaintiff was required, and failed, to allege a
“violation” of Highway Law 8 139 in her bill of particulars, and thus
she could not properly raise that statute in opposition to the
County’s motion. We agree with plaintiff, however, that she was not
required to include Highway Law 8 139 in her bill of particulars. As
demonstrated above, it is well established that a county’s local law
containing a prior written notice requirement must be interpreted in
conjunction with Highway Law 8 139 (2) to permit an action against the
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county based on constructive notice, and therefore a constructive
notice provision is deemed, as a matter of law, to be part of the
County’s Local Law No. 3-2004 (see e.g. Horan, 83 AD3d at 1566;
Napolitano, 65 AD3d at 677). Here, plaintiff appropriately alleged in
her bill of particulars that the County was negligent in allowing the
dangerous condition to exist when, in the exercise of reasonable care,
it could and should have had knowledge of the condition. Plaintiff
further alleged that, although she did not believe that notice was a
prerequisite to liability, the alleged sidewalk defect existed for a
sufficient length of time to give the County constructive notice
thereof. We thus conclude that, by specifically alleging that the
County’s liability was premised on i1ts constructive notice of the
sidewalk defect, plaintiff’s response to the County’s demand
“satisfied the purpose of the bill of particulars, i1.e., to amplify
the pleadings, limit proof, and prevent surprise at trial” (Stidham v
Clerk, 57 AD3d 1369, 1370 [4th Dept 2008] [internal quotation marks
omitted]).

Plaintiff further contends that, independent of the exception for
constructive notice, the lack of prior written notice does not entitle
the County to summary judgment because there is a question of fact
whether the special use exception applies. Once again, we agree with
plaintiff.

“ “Prior written notice of a defective or unsafe condition of a
road or [sidewalk] is a condition precedent to an action against a
municipality that has enacted a prior notification law” »” (Horst v
City of Syracuse, 191 AD3d 1297, 1297 [4th Dept 2021]; see Gorman Vv
Town of Huntington, 12 NY3d 275, 279 [2009]; Amabile v City of
Buffalo, 93 Ny2d 471, 474 [1999]; Katz v City of New York, 87 NY2d
241, 243 [1995]). “Such laws reflect a legislative judgment to modify
the duty of care owed by a locality in order to address “the vexing
problem of municipal street and sidewalk liability” ” (Amabile, 93
NY2d at 473, quoting Barry v Niagara Frontier Tr. Sys., 35 NY2d 629,
633 [1974]). Consequently, “[u]nless the injured party can
demonstrate that a municipality failed or neglected to remedy a defect
within a reasonable time after receipt of written notice, a
municipality is excused from liability absent proof of prior written
notice or an exception thereto” (Poirier v City of Schenectady, 85
NY2d 310, 313 [1995]; see Barry, 35 NY2d at 632-633).

“With respect to the parties’ respective burdens on a municipal
defendant’s motion for summary judgment asserting the absence of the
subject condition precedent, the Court of Appeals has made clear that
“[w]here the [municipality] establishes that i1t lacked prior written
notice under [a prior notification law], the burden shifts to the
plaintiff to demonstrate [the existence of a triable issue of fact as
to the requisite written notice or] the applicability of one of [the]
two recognized exceptions to the rule—that the municipality
affirmatively created the defect through an act of negligence or that
a special use resulted in a special benefit to the locality” »” (Horst,
191 AD3d at 1297-1298, quoting Yarborough v City of New York, 10 NY3d
726, 728 [2008]; see Groninger v Village of Mamaroneck, 17 NY3d 125,
129 [2011]). Stated differently, “[1]T the municipality establishes
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its prima facie entitlement to summary judgment based on the lack of
prior written notice, the burden shifts to the plaintiff to come
forward with evidentiary proof in admissible form demonstrating the
existence of material issues of fact which require a trial of the
action” (Horst, 191 AD3d at 1298-1299 [internal quotation marks
omitted]). “Such material issues of fact could relate to receipt of
the requisite written notice itself or to the applicability of either
of the judicially recognized exceptions to the statutory protection
afforded to the municipality by the prior notification law” (id.; see
Groninger, 17 NY3d at 129; Yarborough, 10 NY3d at 728; Amabile, 93
NY2d at 474-476).

The threshold issue here is whether, as the court held, plaintiff
is precluded from raising the special use exception in opposition to
the County’s motion for summary judgment premised on lack of prior
written notice because plaintiff did not plead that ‘“theory of
liability” In her notice of claim, complaint, or bill of particulars.
Although we have case law standing for the proposition that a
plaintiff cannot raise the exceptions to a prior written notice
requirement iIn opposition to a defendant”s motion for summary judgment
where, as here, neither ostensible “theory of liability” is included
in the plaintiff’s pleadings (see Scovazzo v Town of Tonawanda, 83
AD3d 1600, 1601 [4th Dept 2011]; Keeler v City of Syracuse, 143 AD2d
518, 518-519 [4th Dept 1988]), we now conclude that those cases were
wrongly decided and should no longer be followed to that extent.

The abovementioned cases were premised on the iIncorrect
assumption that invocation of the exceptions to a prior written notice
requirement in opposition to a motion for summary judgment constitutes
the assertion of new theories of liability, which cannot defeat an
otherwise proper motion for summary judgment (see generally Darrisaw v
Strong Mem. Hosp., 74 AD3d 1769, 1770 [4th Dept 2010], affd 16 NY3d
729 [2011]; Walker v Caruana, 175 AD3d 1807, 1807-1808 [4th Dept
2019]). Such an assumption is not valid because, irrespective of a
prior written notice requirement, the underlying theory of liability
remains unchanged, i.e., the municipality’s alleged breach of its duty
to maintain the subject premises iIn a reasonably safe condition (see
Kiernan v Thompson, 73 NY2d 840, 842 [1988]). While a prior written
notice requirement Is “an essential element of [a] plaintiff[’s] cause
of action” against a municipality that has enacted such a law
(Scarsone, 236 AD2d at 870; see 1B NY PJI3d 2:225A at 684 [2023])
inasmuch as no “duty will arise with respect to a defective sidewalk
or street condition” absent “prior written notice of the defect or
condition” (Barry, 35 NY2d at 633), the exceptions to the prior
written notice requirement “obviate the necessity of pleading and
proving” that element (Gorman v Ravesi, 256 AD2d 1134, 1135 [4th Dept
1998]; see Groninger, 17 NY3d at 127-128; Kiernan, 73 NY2d at 842)
because, in such circumstances, a municipality’s duty with respect to
the subject premises arises from i1ts affirmative creation of a defect
through an act of negligence or its special use of the premises that
confers a special benefit upon the municipality (see Poirier, 85 NY2d
at 315; Kiernan, 73 NY2d at 842). The exceptions are thus not new
theories of liability inasmuch as the cause of action remains based on
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the municipality’s alleged breach of its duty to maintain the subject
premises In a reasonably safe condition. Consequently, we conclude
that where, as here, a municipal defendant’s motion for summary
judgment is premised on the absence of prior written notice, a
plaintiff is entitled to defeat the motion by raising one or both of
the judicially recognized exceptions to the prior written notice
requirement, regardless of whether either of those exceptions is
contained in the pleadings.

Next, the court determined here that, i1t plaintiff was permitted
to raise the special use exception, the County”s motion would be
denied because there is evidence that the County made special use of
the sidewalk. Although the County was not aggrieved by the order and
thus could not have cross-appealed (see Cleary v Walden Galleria LLC,
145 AD3d 1524, 1526 [4th Dept 2016]; Matter of Tehan [Tehan’s Catalog
Showrooms, Inc.] [appeal No. 2], 144 AD3d 1530, 1531 [4th Dept 2016]),
the County could properly have raised as an alternative ground for
affirmance that the special use exception does not apply (see Cleary,
145 AD3d at 1526; see generally Parochial Bus Sys. v Board of Educ. of
City of N.Y., 60 NY2d 539, 545-546 [1983]). The County does not
appear to have done so, and thus there is no challenge before us on
appeal regarding the court’s determination that the County’s motion
should be denied based on plaintiff’s invocation of the special use
exception (see generally Huen N.Y., Inc. v Board of Educ. Clinton
Cent. Sch. Dist., 67 AD3d 1337, 1337-1338 [4th Dept 2009]).

Even assuming, arguendo, that the County’s brief can be read as
challenging the applicability of the special use exception, we
conclude that such a challenge lacks merit. “The special use
exception is reserved for situations where a landowner whose property
abuts a public street or sidewalk derives a special benefit from that
property unrelated to the public use, and is therefore required to
maintain a portion of that property” (Poirier, 85 NY2d at 315). “A
special use is typically characterized by the installation of some
object in the sidewalk or street or some variance in the construction
thereof” (Zarnoch v Williams, 83 AD3d 1373, 1374 [4th Dept 2011], Iv
denied 17 NY3d 708 [2011] [internal quotation marks omitted]). Here,
plaintiff raised an issue of fact in that regard inasmuch as the
submissions tend to establish that the County’s installation of the
metal grate in the subject sidewalk was unrelated to pedestrian use of
the sidewalk and instead provided the County a special benefit In the
form of air intake for its courthouse (see e.g. Ferguson v Mantell,
216 AD2d 160, 161 [1st Dept 1995]; Karr v City of New York, 161 AD2d
449, 450 [1st Dept 1990]).

To the extent that the court granted the County’s motion based on
its determination that it was compelled to deem admitted the
assertions set forth In the County’s statement of material facts
because plaintiff failed to promptly submit a counter statement of
undisputed facts pursuant to the Uniform Rules for the New York State
Trial Courts (see 22 NYCRR 202.8-g [b], [former (c)]), that was error
(see On the Water Prods., LLC v Glynos, 211 AD3d 1480, 1481 [4th Dept
2022]; see also Montgomery v Burlington Coat Factory of Texas, Inc.,

— AD3d —, —, 2023 NY Slip Op 03127, *1 [4th Dept 2023]). “Although
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the court had discretion under section 202.8-g (former [c]) to deem
the assertions in [the County’s] statement of material facts admitted,
it was not required to do so” (On the Water Prods., LLC, 211 AD3d at
1481). “[B]lind adherence to the procedure set forth in 22 NYCRR
202.8-g was not mandated” (id. [internal quotation marks omitted]).
Here, considering that plaintiff’s attorney represented that the
initial failure to respond to the County’s statement of material facts
was an iInadvertent oversight and provided a proposed counter statement
of undisputed facts we conclude that, although it would have been
better practice for plaintiff to promptly submit a paragraph-by-
paragraph response to the County’s statement, the court abused its
discretion in deeming the County’s entire statement admitted (see id.
at 1481-1482). In any event, even iIn the absence of an abuse of
discretion, we substitute our discretion to deem plaintiff’s mistake
corrected by her late filing (see CPLR 2001; Smith v MDA Consulting
Engrs., PLLC, 210 AD3d 1448, 1448-1449 [4th Dept 2022], Iv denied 39
NY3d 910 [2023]). As plaintiff asserts, “the affidavit of [her]
attorney [in opposition to the motion] was the functional equivalent
of a statement of material facts, there was no prejudice to [the
County], and [plaintiff attempted to] rectifi[y her] omission in a
timely manner” (Smith, 210 AD3d at 1449).

Finally, assuming, arguendo, that plaintiff’s motion is not
superfluous, we conclude that the court abused its discretion in
denying that part of plaintiff’s motion seeking leave to amend her
bill of particulars to allege that the County made special use of the
subject sidewalk and was liable under Highway Law 8 139 and Charter
8§ 413-50 (A). “Leave to amend a pleading should be freely granted in
the absence of prejudice to the nonmoving party where the amendment is
not patently lacking in merit” (Uhteg v Kendra, 200 AD3d 1695, 1699
[4th Dept 2021] [internal quotation marks omitted]; see CPLR 3025 [b];
Davis v South Nassau Communities Hosp., 26 NY3d 563, 580 [2015]).
Here, plaintiff’s proposed amendment is not patently lacking in merit,
and the record is devoid of any prejudice flowing from the proposed
amendment inasmuch as the County was undoubtably aware of its
particularized installation and use of the metal grate in the sidewalk
and its responsibility for maintenance of the sidewalk and, even iIn
the absence of reference to Highway Law 8 139, plaintiff has already
adequately pleaded that the County was subject to liability based on
its constructive notice of the sidewalk defect (see Uhteg, 200 AD3d at
1699).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment of the Monroe County Court (John J.
Connell, J.), rendered July 10, 2009. The judgment convicted
defendant, upon a nonjury verdict, of murder in the second degree and
criminal possession of a weapon In the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him,
upon a nonjury verdict, of murder iIn the second degree (Penal Law
§ 125.25 [1]) and criminal possession of a weapon in the second degree
(8 265.03 [3])- The conviction arose from the shooting death of the
victim—i.e., the brother of a man who defendant maintained had
murdered two of defendant’s friends—during a confrontation outside a
store. We affirm.

Defendant contends that he received i1neffective assistance of
counsel because defense counsel answered in the negative when County
Court asked whether she wanted the court to charge itself on the
affirmative defense of extreme emotional disturbance (EED), and
defense counsel failed to request a charge on justification. We
reject that contention.

Initially, we note that neither EED nor justification iIs a
defense to criminal possession of a weapon in the second degree (see
People v Pons, 68 NY2d 264, 267 [1986]; People v Pilato, 145 AD3d
1593, 1593 [4th Dept 2016], Iv denied 29 NY3d 951 [2017]), and thus
defense counsel was not ineffective for failing to request that the
court charge itself on those defenses with respect to that count (see
generally People v Caban, 5 NY3d 143, 152 [2005]).

Although the affirmative defense of EED is available with respect
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to the count of murder in the second degree (see Penal Law 8 125.25
[1] [a] [1])., that defense would have required that defendant
establish that he “suffered from a mental infirmity not rising to the
level of iInsanity at the time of the homicide, typically manifested by
a loss of self-control” (People v Roche, 98 NY2d 70, 75 [2002]; see
People v Schumaker, 136 AD3d 1369, 1372 [4th Dept 2016], lv denied 27
NY3d 1075 [2016], reconsideration denied 28 NY3d 974 [2016]). Here,
we conclude that “proof of the objective element [of the defense] is
lacking . . . , 1nasmuch as defendant’s behavior immediately before
and after the killing was inconsistent with the loss of control
associated with the affirmative defense” (People v Mohamud, 115 AD3d
1227, 1228 [4th Dept 2014], Iv denied 23 NY3d 965 [2014] [internal
quotation marks omitted]; see Schumaker, 136 AD3d at 1372). Defense
counsel was therefore not ineffective by failing to request that the
court charge itself on the EED defense with respect to the second-
degree murder count inasmuch as “[t]here can be no denial of effective
assistance of trial counsel arising from counsel’s failure to “make a
motion or argument that has little or no chance of success” » (Caban,
5 NY3d at 152; see Schumaker, 136 AD3d at 1372). Similarly, contrary
to defendant’s assertion, he was not denied effective assistance of
counsel based on defense counsel’s failure to request a justification
charge because there was no reasonable view of the evidence that would
have permitted the court to find that defendant’s use of deadly
physical force was justified (see Penal Law § 35.15 [2] [a]; People v
Johnson, 136 AD3d 1338, 1339 [4th Dept 2016], Iv denied 27 NY3d 1134
[2016]). Moreover, we conclude that defendant has failed “to
demonstrate the absence of strategic or other legitimate explanations”
for defense counsel’s failure to request an EED defense or
justification charge (People v Rivera, 71 Ny2d 705, 709 [1988]; see
People v Lasher, 163 AD3d 1424, 1425 [4th Dept 2018], Iv denied 32
NY3d 1005 [2018]; Johnson, 136 AD3d at 1339).

Next, inasmuch as defendant “ “failed to object at the time of
sentencing, the claim that the court considered Improper factors in
imposing the sentence is unpreserved for [our] review” ” (People v
Colome-Rodriguez, 120 AD3d 1525, 1525-1526 [4th Dept 2014], lv denied
25 NY3d 1161 [2015]; see CPL 470.05 [2]), and we decline to exercise
our power to review that claim as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]; Colome-Rodriguez, 120
AD3d at 1526).

Defendant also contends that he was denied effective assistance
of counsel at sentencing. We reject that contention. Contrary to
defendant’s assertion, the record establishes that, although a new
attorney had only recently taken over the case, he *“ “was sufficiently
familiar with the case and defendant’s background to provide
meaningful representation at sentencing’ and appropriately advocated
for defendant at sentencing” (People v Seymore, 188 AD3d 1767, 1770
[4th Dept 2020], Iv denied 36 NY3d 1100 [2021]; see People v Saladeen,
12 AD3d 1179, 1180 [4th Dept 2004], lv denied 4 NY3d 767 [2005]). We
have reviewed defendant’s further assertion regarding the new
attorney’s other alleged shortcoming, and we conclude that *“ “the
evidence, the law, and the circumstances of [this] particular case,
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viewed iIn totality and as of the time of the representation, reveal
that the [new] attorney provided meaningful representation” > with
respect to sentencing (People v Benevento, 91 Ny2d 708, 712 [1998],
quoting People v Baldi, 54 NY2d 137, 147 [1981]; see People v Peters,
213 AD3d 1359, 1359 [4th Dept 2023], lv denied 39 NY3d 1143 [2023]).-

Finally, defendant contends that the sentence should be reduced
based on his post-conviction conduct while incarcerated, and he has
attached various unsworn letters, memoranda, and reports to his brief
in support thereof. We conclude, however, that “[b]ecause the
documents in the appendix to defendant’s brief are dehors the record
and do not come within an exception to the general rule, they may not
be considered on appeal” (People v Wilson, 227 AD2d 994, 994 [4th Dept
1996]), and we note that there is no indication that defendant sought
to properly include the documents as part of the record on appeal
(cf. 22 NYCRR 1250.7 [d] [3]; People v Chen, 176 AD2d 628, 628 [1st
Dept 1991]). Based on the record before us, we conclude that the
sentence is not unduly harsh or severe.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment of the Supreme Court, Monroe County
(Charles A. Schiano, Jr., J.), rendered July 9, 2019. The judgment
convicted defendant, upon a nonjury verdict, of criminal possession of
a weapon in the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him,
following a bench trial, of criminal possession of a weapon in the
second degree (Penal Law § 265.03 [3]). Defendant contends that Penal
Law 8 265.03 is unconstitutional in light of the United States Supreme
Court’s decision In New York State Rifle & Pistol Assn., Inc. v Bruen
(- US —, 142 S Ct 2111 [2022])- Inasmuch as defendant failed to raise
a constitutional challenge during the proceedings in Supreme Court,
any such challenge i1s not preserved for our review (see People v
Jacque-Crews, 213 AD3d 1335, 1335-1336 [4th Dept 2023], lv denied 39
NY3d 1111 [2023]; People v Reinard, 134 AD3d 1407, 1409 [4th Dept
2015], 1v denied 27 NY3d 1074 [2016], cert denied — US —, 137 S Ct 392
[2016]). Contrary to defendant’s contention, his “challenge to the
constitutionality of a statute must be preserved” (People v Baumann &
Sons Buses, Inc., 6 NY3d 404, 408 [2006], rearg denied 7 NY3d 742
[2006]) -

Contrary to defendant’s further contention, the grand jury
proceedings were not rendered defective by the testimony of two police
officers who i1dentified defendant as the individual depicted in
certain video footage. “A lay witness may give an opinion concerning
the i1dentity of a person depicted in a surveillance [video] if there
iIs some basis for concluding that the witness is more likely to
correctly i1dentify the defendant from the [video] than is the jury”
(People v Mosley, 200 AD3d 1658, 1659 [4th Dept 2021] [internal
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quotation marks omitted]; see People v Castro, 207 AD3d 1027, 1029
[4th Dept 2022], Iv denied 39 NY3d 985 [2022]). Here, we conclude
that both officers testified to sufficient recent encounters with
defendant to provide “some basis for concluding that the [officers
were] more likely to identify defendant than was the [grand] jury”
(Mosley, 200 AD3d at 1659).

Defendant also contends that the court erred iIn admitting in
evidence certain audio recordings because the testifying officer
lacked sufficient familiarity with defendant’s voice to identify the
voice on the recordings as belonging to defendant. We reject that
contention. The record establishes that the officer had personal
experience with defendant and had interviewed him as part of the
investigation of this case (see People v Johnson, 184 AD3d 1102, 1103-
1104 [4th Dept 2020], Iv denied 36 NY3d 929 [2020]).

Contrary to defendant’s final contention, the warrant to search
defendant’s cell phone was issued upon probable cause. Probable cause
to support a search warrant “merely [requires] information sufficient
to support a reasonable belief that . . . evidence of a crime may be
found In a certain place” (People v Conley, 192 AD3d 1616, 1617 [4th
Dept 2021], 0Iv denied 37 NY3d 1026 [2021] [internal quotation marks
omitted]). Here, among other things, the affidavit iIn support of the
warrant application stated that surveillance footage showed defendant
standing among a group of people and using his cell phone just before
a physical altercation broke out. The affidavit further stated that
the surveillance footage also showed defendant firing a handgun down a
crowded street shortly after the altercation. According ‘“great
deference to the issuing Judge” (People v Harper, 236 AD2d 822, 823
[4th Dept 1997], Iv denied 89 NY2d 1094 [1997]), we conclude that the
court properly determined that there was sufficient information in the
warrant application to support a reasonable belief that evidence of a
crime might be found on defendant”’s cell phone (see Conley, 192 AD3d
at 1618).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Onondaga County
(Donald A. Greenwood, J.), entered June 28, 2022. The order, insofar
as appealed from, denied the motion of defendant to dismiss the
complaint.

It is hereby ORDERED that the order insofar as appealed from is
unanimously reversed on the law without costs, the motion to dismiss
the complaint is granted and the complaint is dismissed.

Memorandum: Plaintiff commenced this putative class action
seeking to recover damages allegedly arising when an unknown third
party gained unauthorized access to certain personal information
belonging to plaintiff and others, which was stored on defendant’s
computer system. Defendant moved to dismiss the complaint on the
ground that, inter alia, plaintiff lacked standing to bring the action
because she had not alleged an injury-in-fact. In appeal No. 1,
defendant appeals, as limited by its brief, from that part of an order
denying its motion to dismiss the complaint. In appeal No. 2,
defendant appeals from a subsequent order denying its motion to stay
all proceedings pending this Court’s resolution of appeal No. 1.

In appeal No. 1, we agree with defendant that Supreme Court erred
in denying i1ts motion to dismiss the complaint. In order to possess
standing, plaintiff was required, inter alia, to have suffered ‘“an
injury-in-fact” (Matter of Association for a Better Long Is., Inc. v
New York State Dept. of Envtl. Conservation, 23 NY3d 1, 6 [2014]; see
Matter of Sheive v Holley Volunteer Fire Co., Inc., 170 AD3d 1589,
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1590 [4th Dept 2019]). The injury-in-fact requirement necessitates a
showing that the party has “an actual legal stake iIn the matter being
adjudicated” (Society of Plastics Indus. v County of Suffolk, 77 NY2d
761, 772 [1991]; see Matter of Mental Hygiene Legal Serv. v Daniels,
33 NY3d 44, 50 [2019]) and that the party has suffered a cognizable
harm that is not “ “tenuous,” “ephemeral,” or “conjectural,” ” but is,
instead, “sufficiently concrete and particularized to warrant judicial
intervention” (Daniels, 33 NY3d at 50; see New York State Assn. of
Nurse Anesthetists v Novello, 2 NY3d 207, 211, 214 [2004]; Matter of
Festa v Town of Oyster Bay, 210 AD3d 678, 679-680 [2d Dept 2022]). An
alleged injury will not confer standing if it is based on speculation
about what might occur in the future or what future harm might be
incurred (see Frankel v J.P. Morgan Chase & Co., 193 AD3d 689, 690 [2d
Dept 2021]; Matter of Niagara County v Power Auth. of State of N.Y.,
82 AD3d 1597, 1599 [4th Dept 2011], lv dismissed in part & denied in
part 17 NY3d 838 [2011]; Matter of Brewster v Wright, 45 AD3d 1369,
1370 [4th Dept 2007]).

The parties correctly note that this is the first time the
Appellate Division has been asked to address the issue of standing in
this context, i.e., In a case brought by an individual whose
information was involved in a larger electronic data breach or whose
personal data was otherwise involved In the unauthorized access of
electronic files stored on a computer system. Although the rise of
unauthorized access to secure electronic systems, resulting in third
parties obtaining the information stored thereon, is a relatively
modern issue, the injury-in-fact requirement recognized In other
contexts applies equally here. Thus, the novel issue presented is
simply what circumstances, specific to this context, create an Injury
that i1s “sufficiently concrete” and non-speculative to constitute an
injury-in-fact (Daniels, 33 NY3d at 50).

Analyzing similar issues, New York trial courts have looked to
certain considerations, such as the type of personal information that
was compromised; whether hackers or cybercriminals were involved and
whether the attack was targeted; whether personal information was
exfiltrated, published, or otherwise disseminated; whether the data
has actually been misused; and the length of time that has elapsed
since the data breach without misuse of the personal information at
issue (see Keach v BST & Co. CPAs, LLP, 71 Misc 3d 1204[A], 2021 NY
Ship Op 50273[U], *4 [Sup Ct, Albany County 2021]; see also Smahaj v
Retrieval-Masters Creditors Bur., Inc., 69 Misc 3d 597, 602-604 [Sup
Ct, Westchester County 2020]; Lynch v Johnson, 2018 NY Slip Op 32962
[U], *3-4 [Sup Ct, NY County 2018]; Manning v Pioneer Sav. Bank, 56
Misc 3d 790, 796-797 [Sup Ct, Rensselaer County 2016]). Addressing
the issue under the distinct Federal standing analysis (see Society of
Plastics, 77 NY2d at 772), the Second Circuit has looked to
conceptually similar considerations, such as whether the data was
accessed via a targeted attack or an inadvertent disclosure, whether
some of the data accessed has actually been misused even if
plaintiff’s data has not yet been specifically misused, and whether
the type of data at issue has exposed plaintiff to a greater risk (see
McMorris v Carlos Lopez & Assocs., LLC, 995 F3d 295, 301-302 [2d Cir
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2021])-. Given the numerous circumstances under which such data
breaches may occur, many of those considerations may not apply in all
cases and additional considerations may become relevant.
Nevertheless, the core of the analysis remains the same: whether
plaintiff has suffered a “sufficiently concrete” and non-speculative
injury to satisfy the injury-in-fact requirement (Daniels, 33 NY3d at
50).

Here, having considered all relevant circumstances as alleged iIn
the complaint, we conclude that plaintiff has not alleged an injury-
in-fact and thus lacks standing. Perhaps most importantly, plaintiff
has not alleged that any of the information purportedly accessed by
the unknown third party has actually been misused. Plaintiff has not
alleged that her own information has been misused or that the data of
any similarly situated person has been misused in the over one-year
period between the alleged data breach and the issuance of the trial
court’s decision. Further, the complaint itself alleges that a third
party accessed health information only. 1t does not allege that a
third party accessed data more readily used for financial crimes such
as dates of birth, credit card numbers, or social security numbers.
Indeed, other than a general concern that certain of plaintiff’s
health information may have been illegally accessed by a third party,
plaintiff does not allege any direct harm flowing from the breach of
defendant’s electronic system. We conclude that plaintiff failed to
allege an iInjury-in-fact inasmuch as the potential for future misuse
of her data and possible economic harm is too ‘“conjectural, tenuous
[and] hypothesized” to constitute an interest that is sufficiently
concrete to confer standing (Niagara County, 82 AD3d at 1599; see
Daniels, 33 NY3d at 50). To the extent that plaintiff also contends
that she established an injury-in-fact by virtue of the cost of
identity protection and other mitigation efforts, we conclude that
such mitigation efforts cannot confer standing absent a sufficiently
concrete injury-in-fact legitimizing or warranting such efforts. A
plaintiff “cannot manufacture standing merely by inflicting harm on
themselves based on their fears of hypothetical future harm that is
not certainly impending” (Matter of Practicefirst Data Breach Litig.,
2022 WL 354544 at *4 [WDNY 2022]). Reviewing the complaint, we
conclude that plaintiff has not otherwise alleged an injury-in-fact
that would confer standing to bring this action.

In lTight of our determination, we do not address defendant’s
remaining contentions in appeal No. 1.

The appeal from the order iIn appeal No. 2 is dismissed because it
has been rendered moot by our determination in appeal No. 1 (see
Fasano v J.C. Penney Corp., 59 AD3d 1103, 1103 [4th Dept 2009]; Mercer
v Pal Energy Corp., 280 AD2d 896, 897 [4th Dept 2001]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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SYRACUSE ASC, LLC, DOING BUSINESS AS SPECIALTY
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WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP, WHITE PLAINS (MELISSA A.
MURPHY-PETROS OF COUNSEL), FOR DEFENDANT-APPELLANT.

FINKELSTEIN, BLANKENSHIP, FREI-PEARSON & GARBER, LLP, WHITE PLAINS
(DOUGLAS G. BLANKENSHIP OF COUNSEL), FOR PLAINTIFF-RESPONDENT.

Appeal from an order of the Supreme Court, Onondaga County
(Donald A. Greenwood, J.), entered September 22, 2022. The order
denied the motion of defendant for a stay of all proceedings pending
appeal.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs.

Same memorandum as iIn Greco v Syracuse ASC, LLC ([appeal No. 1] —
AD3d — [July 28, 2023] [4th Dept 2023]).-

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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LONGSTREET & BERRY, LLP, FAYETTEVILLE (MICHAEL J. LONGSTREET OF
COUNSEL), FOR PLAINTIFF-APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (MATTHEW W. O”NEIL OF
COUNSEL), FOR DEFENDANTS-RESPONDENTS ANTHONY V. GERVERA AND AMANDA D.
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HANCOCK & ESTABROOK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), FOR
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Appeal from an order of the Supreme Court, Oswego County (James
P. McClusky, J.), entered February 17, 2022. The order, insofar as
appealed from, granted the motion of defendant Farm Credit East, ACA
to dismiss the action against It and granted in part the motion of
defendants Anthony V. Gervera and Amanda D. Gervera to dismiss the
action against them.

It is hereby ORDERED that the order insofar as appealed from is
unanimously reversed on the law without costs, the motion of defendant
Farm Credit East, ACA, is denied, the action against that defendant is
reinstated, and the motion of defendants Anthony V. Gervera and Amanda
D. Gervera is denied in its entirety.

Memorandum: Plaintiff sold his 300-acre farm, which is situated
in Oswego and Jefferson Counties, to his daughter and son-in-law,
defendants Amanda D. Gervera and Anthony V. Gervera (collectively,
Gervera defendants). Defendant Farm Credit East, ACA (Farm Credit)
holds a mortgage on that real property. Plaintiff believed he would
be given a life estate as part of the transfer but later learned that
no life estate had been created. He also learned that the Gervera
defendants had sold tractors, hay, and a modular home that belonged to
plaintiff and were situated on that property. Plaintiff commenced
identical actions iIn Oswego and Jefferson Counties by service of
summonses with notice, seeking, inter alia, to determine his interest
in the real property and to recover for the loss of the personal
property. In each action, Farm Credit moved to dismiss the action
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against i1t pursuant to CPLR 3012 (b) based on plaintiff’s failure to
comply with 1ts demands for service of the complaints. The Gervera
defendants similarly moved to dismiss the actions against them on that
ground.

In opposition to the motions, plaintiff submitted the affirmation
of his attorney, who attributed the delay in part to law office
failure. With respect to each action, plaintiff also submitted, inter
alia, a proposed verified complaint asserting causes of action for
“mutual mistake or unilateral mistake with fraud,” undue influence,
“unjust enrichment/constructive trust,” and conversion. As relief,
the complaints sought reformation of the deed or rescission of the
real estate transaction and monetary damages. In addition, plaintiff
submitted an affidavit alleging that he was once the owner of the
subject property, which had been in his family for generations. In
2018, due to medical issues and the deterioration of his marriage,
plaintiff began to have financial problems. The Gervera defendants
offered to purchase the farm for $250,000 to help plaintiff pay off
his mortgage and other debts. According to plaintiff, the farm was
valued at more than $750,000, and the Gervera defendants led him to
believe that he would be given a life estate on the property after the
transfer. Although plaintiff continued living on the property
following the closing, he later learned that neither the contract nor
the deed granted him a life estate. Plaintiff further asserted that
the Gervera defendants made plans to sell parts of the farm over
plaintiff’s objection and sold tractors, hay, and a modular home that
belonged to him and were not included in the purchase contract.

Each Supreme Court determined that, although plaintiff
established a reasonable excuse for failing to timely serve the
complaint, he “failed to establish a meritorious claim of mutual
mistake or unilateral mistake with fraud, undue influence, unjust
enrichment, or constructive trust.” Each court further determined,
however, that plaintiff’s proposed conversion cause of action had
potential merit iInasmuch as neither the contract nor the deed
transferred to the Gervera defendants any of plaintiff’s personal
property, such as his tractors, hay, and modular home.

In appeal No. 1, plaintiff appeals from the order in the Oswego
County action insofar as it granted Farm Credit’s motion in its
entirety and dismissed that action against it and granted the Gervera
defendants” motion iIn part and dismissed the action against them
except to the extent of allowing plaintiff to serve a complaint
alleging a cause of action for conversion against them. In appeal No.
2, plaintiff appeals from a substantially similar order in the
Jefferson County action insofar as i1t granted Farm Credit’s motion in
its entirety and dismissed that action against it and granted the
Gervera defendants” motion in part and dismissed the action against
them except to the extent of allowing plaintiff to serve a complaint
alleging a cause of action for conversion against them. In each
appeal, we reverse the order iInsofar as appealed from to this Court.

Where, as here, a plaintiff serves a summons without a complaint,
the defendant may serve a written demand for a complaint within the
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time provided for a notice of appearance (see CPLR 3012 [b]). The
court upon motion may dismiss the action if the plaintiff fails to
serve a timely complaint following the demand (see i1d.). Upon
“application of a party, the court may extend the time to appear or
plead, or compel the acceptance of a pleading untimely served, upon
such terms as may be just and upon a showing of reasonable excuse for
delay or default” (CPLR 3012 [d])- Here, plaintiff failed to serve a
complaint iIn response to defendants” demands, prompting defendants to
move to dismiss the action under CPLR 3012 (b). Although plaintiff
opposed the motions, he did not move for an extension of time to serve
the complaints under CPLR 3012 (d).

“To avoid dismissal for failure to timely serve a complaint after
a demand for the complaint has been made pursuant to CPLR 3012 (b), a
plaintiff must demonstrate both a reasonable excuse for the delay iIn
serving the complaint and a meritorious cause of action” (Berges v
Pfizer, Inc., 108 AD3d 1118, 1119 [4th Dept 2013] [internal quotation
marks omitted and emphasis added]; see Bittinger v Erie Ins. Co., 169
AD3d 1359, 1360 [4th Dept 2019]). “A meritorious cause of action may
be established by way of “an affidavit of merit containing evidentiary
facts sufficient to establish a prima facie case” ” (Berges, 108 AD3d
at 1119, quoting Kel Mgt. Corp. v Rogers & Wells, 64 NY2d 904, 905
[1985]; see Roberts v Northington, 128 AD3d 1487, 1488 [4th Dept
2015]) “or with a verified complaint” (McIntosh v Genesee Val. Laser
Ctr., 121 AD3d 1560, 1561 [4th Dept 2014], Iv denied 25 NY3d 911
[2015]; see Roberts, 128 AD3d at 1488; see generally CPLR 105 [u])-
The documents “must be of a type which would defeat a motion for
summary judgment on the ground that there is no issue of fact”
(Tonello v Carborundum Co., 91 AD2d 1169, 1170 [4th Dept 1983], affd
59 NY2d 720 [1983], rearg denied 60 NY2d 587 [1983] [emphasis added];
see Berges, 108 AD3d at 1119). That is to say, the plaintiff must
submit evidence in admissible form from someone with personal
knowledge of the relevant facts (see Tonello, 91 AD2d at 1170;
Roberts, 128 AD3d at 1488).

Here, plaintiff submitted both an affidavit of merit and a
proposed verified complaint In opposition to each motion. Based on
the evidence submitted, each court determined that plaintiff
demonstrated merit to his proposed cause of action for conversion, and
defendants do not take issue with the courts” rulings iIn that regard.
Inasmuch as plaintiff demonstrated the merit of a proposed cause of
action, we conclude that defendants” motions should have been denied
in their entirety. Plaintiff was not required to demonstrate merit to
all of his proposed causes of action.

We reject defendants” contention, raised as an alternative ground
for affirmance (see generally Parochial Bus Sys. v Board of Educ. of
City of N.Y., 60 Nvy2d 539, 545 [1983]), that plaintiff failed to
establish a reasonable excuse for failing to timely comply with
defendants” demands for service of the complaints. “It is generally
within the sound discretion of the court to determine what constitutes
a reasonable excuse for the delay in serving the complaint . . . , and
the court has the discretion to excuse delay based on law office
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failure” (Kordasiewicz v BCC Prods., Inc., 26 AD3d 853, 854 [4th Dept
2006]; see Mitchell v Erie County Med. Ctr. Corp., 70 AD3d 1408, 1408-
1409 [4th Dept 2010], Iv dismissed 14 NY3d 881 [2010]). The
affirmation of plaintiff’s attorney, submitted in opposition to the
motions, established that the default was of short duration, was
partially attributable to law office failure, and was not willful.
Considering our “preference for resolving disputes on the merits”
(Cary v Cimino, 128 AD3d 1460, 1461 [4th Dept 2015]; see Davidson v
Straight Line Contrs., Inc., 75 AD3d 1143, 1144 [4th Dept 2010]), we
cannot conclude that the courts” determinations in this regard
constitute an abuse of discretion (see Mitchell, 70 AD3d at 1409; see
also Case v Cayuga County, 60 AD3d 1426, 1427 [4th Dept 2009], v
dismissed 13 NY3d 770 [2009]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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LONGSTREET & BERRY, LLP, FAYETTEVILLE (MICHAEL J. LONGSTREET OF
COUNSEL), FOR PLAINTIFF-APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (MATTHEW W. O”NEIL OF
COUNSEL), FOR DEFENDANTS-RESPONDENTS ANTHONY V. GERVERA AND AMANDA D.
GERVERA.

HANCOCK & ESTABROOK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), FOR
DEFENDANT-RESPONDENT FARM CREDIT EAST, ACA.

Appeal from an order of the Supreme Court, Jefferson County
(James P. McClusky, J.), entered February 17, 2022. The order,
insofar as appealed from, granted the motion of defendant Farm Credit
East, ACA to dismiss the action against it and granted in part the
motion of defendants Anthony V. Gervera and Amanda D. Gervera to
dismiss the action against them.

It is hereby ORDERED that the order insofar as appealed from is
unanimously reversed on the law without costs, the motion of defendant
Farm Credit East, ACA, is denied, the action against that defendant is
reinstated, and the motion of defendants Anthony V. Gervera and Amanda
D. Gervera is denied in its entirety.

Same memorandum as iIn Barker v Gervera ([appeal No. 1] — AD3d -
[July 28, 2023] [4th Dept 2023]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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SALEH N. AL-SHABY, ALI MOHAMMED SALEH AND
ADEN ENTERPRISES, INC., DOING BUSINESS AS
GREEN FARM MARKET, DEFENDANTS-RESPONDENTS.
(APPEAL NO. 1.)

CAMPBELL & ASSOCIATES, HAMBURG (JOHN T. RYAN OF COUNSEL), FOR
PLAINTIFFS-APPELLANTS.

GOLDBERG SEGALLA, LLP, BUFFALO (KATHLEEN J. MARTIN OF COUNSEL), FOR
DEFENDANT-RESPONDENT SALEH N. AL-SHABY.

MURA LAW GROUP, BUFFALO (SCOTT D. MANCUSO OF COUNSEL), FOR
DEFENDANTS-RESPONDENTS ALI MOHAMMED SALEH AND ADEN ENTERPRISES, INC.,
DOING BUSINESS AS GREEN FARM MARKET.

Appeal from an order of the Supreme Court, Erie County (Paul
Wojtaszek, J.), entered January 5, 2022. The order denied the motion
of plaintiffs to, inter alia, set aside a jury verdict.

It 1s hereby ORDERED that said appeal is unanimously dismissed
without costs.

Same memorandum as iIn Harper v Al-Shaby ([appeal No. 2] — AD3d —
[July 28, 2023] [4th Dept 2023].

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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SALEH N. AL-SHABY, ALI MOHAMMED SALEH AND
ADEN ENTERPRISES, INC., DOING BUSINESS AS
GREEN FARM MARKET, DEFENDANTS-RESPONDENTS.
(APPEAL NO. 2.)

CAMPBELL & ASSOCIATES, HAMBURG (JOHN T. RYAN OF COUNSEL), FOR
PLAINTIFFS-APPELLANTS.

GOLDBERG SEGALLA, LLP, BUFFALO (KATHLEEN J. MARTIN OF COUNSEL), FOR
DEFENDANT-RESPONDENT SALEH N. AL-SHABY.

MURA LAW GROUP, BUFFALO (SCOTT D. MANCUSO OF COUNSEL), FOR
DEFENDANTS-RESPONDENTS ALI MOHAMMED SALEH AND ADEN ENTERPRISES, INC.,
DOING BUSINESS AS GREEN FARM MARKET.

Appeal from an order and judgment (one paper) of the Supreme
Court, Erie County (Paul Wojtaszek, J.), entered January 11, 2022.
The order and judgment dismissed the complaint.

It 1s hereby ORDERED that the order and judgment so appealed from
is unanimously reversed on the law without costs, the posttrial motion
is granted, the verdict is set aside, the complaint is reinstated, and
a new trial is granted.

Memorandum: Plaintiffs, Carmetris Harper and Horace Harper,
commenced this negligence action seeking to recover damages for
personal injuries Carmetris Harper allegedly sustained when she
tripped after catching her foot between a metal strip and a patch of
missing concrete on the exterior steps at the entrance of a store
operated by defendants Ali Mohammed Saleh and Aden Enterprises, Inc.,
doing business as Green Farm Market, on property owned by defendant
Saleh N. Al-Shaby. 1In appeal No. 1, plaintiffs appeal from an order
that, inter alia, denied their posttrial motion seeking, among other
things, to set aside the verdict and grant a new trial. In appeal
No. 2, plaintiffs appeal from an order and judgment that, inter alia,
dismissed the complaint upon a jury verdict in favor of defendants.
Initially, we note that the appeal from the order and judgment in
appeal No. 2 brings up for review the propriety of the order in appeal
No. 1, and thus the appeal from the order in appeal No. 1 must be
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dismissed (see Almuganahi v Gonzalez, 174 AD3d 1492, 1492-1493 [4th
Dept 2019]).

In appeal No. 2, plaintiffs contend that Supreme Court erred in
denying their posttrial motion insofar as it sought a new trial based
on the preclusion of the testimony of their expert. We agree. In
preparation for trial, plaintiffs hired an expert to evaluate the
condition of the entryway where the accident occurred. Defendants
moved, inter alia, to preclude the testimony of that expert on the
ground that he inspected the accident site without plaintiffs having
provided notice pursuant to CPLR 3120 (1) (ii). |In opposition to the
motion, plaintiffs asserted that the expert merely drove by the area
where the steps were located after repairs had been made and that no
inspection took place. The court granted those parts of defendants”’
motions seeking preclusion and sanctioned plaintiffs by precluding all
testimony from that expert.

CPLR 3120 is a notice requirement applicable to a party seeking
discovery within another party’s control, not a disclosure requirement
placed on the party seeking the discovery. Thus, assuming, arguendo,
that a fairlure by a party seeking discovery to provide an opposing
party with a CPLR 3120 (1) (ii1) notice could serve as the basis for a
sanction, we conclude that plaintiffs were not required to give
defendants notice pursuant to CPLR 3120 (1) (ii1) because the steps
were observable by the expert in a public space (see Rinker v 55 Motor
Ave. Co., LLC, 173 AD3d 1388, 1389 [3d Dept 2019]; Dorsa v National
Amusements, 6 AD3d 654, 654 [2d Dept 2004]). Moreover, the record
reflects that the expert did not perform an inspection or engage iIn
other activities within the scope of CPLR 3120 (1) (ii). We conclude
that the court erred in granting those parts of defendants” motions
seeking to preclude plaintiffs’® expert from testifying and thus erred
in denying plaintiffs’ posttrial motion insofar as it sought a new
trial based on the preclusion of that expert (see generally Tronolone
v Praxair, Inc., 39 AD3d 1146, 1147 [4th Dept 2007])-

In light of our determination, we do not address plaintiffs’
remaining contentions.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment of the Supreme Court, Monroe County
(Judith A. Sinclair, J.), rendered February 5, 2019. The judgment
convicted defendant, upon his plea of guilty, of attempted burglary in
the second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him,
upon his plea of guilty, of attempted burglary iIn the second degree
(Penal Law 88 110.00, 140.25 [2]). Preliminarily, as defendant
contends and the People correctly concede, the record does not
establish that defendant validly waived his right to appeal. Supreme
Court’s “oral waiver colloquy and the written waiver signed by
defendant together “mischaracterized the nature of the right that
defendant was being asked to cede, portraying the wailver as an
absolute bar to defendant taking an appeal and the attendant rights to
counsel and poor person relief, as well as a bar to all postconviction
relief, and there is no clarifying language in either the oral or
written waiver indicating that appellate review remained available for
certain issues’ 7 (People v Johnson, 192 AD3d 1494, 1495 [4th Dept
2021], lv denied 37 NY3d 965 [2021]; see People v Shanks, 37 NY3d 244,
253 [2021]; People v Thomas, 34 NY3d 545, 564-566 [2019], cert denied
— US —, 140 S Ct 2634 [2020])-

Although we are thus not precluded from reviewing defendant’s
contention that the court erred iIn refusing to suppress video-recorded
statements that he made to the police after he purportedly invoked his
right to counsel (see People v Barski, 66 AD3d 1381, 1382 [4th Dept
2009], lv denied 13 NY3d 905 [2009]), we nonetheless reject that
contention. *“ “[V]iewed in context of the totality of
circumstances” ” (People v Twillie, 28 AD3d 1236, 1237 [4th Dept
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2006], 1v denied 7 NY3d 795 [2006]), including defendant’s demeanor,
manner of expression, and the particular words he used (see People v
Glover, 87 NY2d 838, 839 [1995]), we conclude that defendant’s remarks
did not constitute an unequivocal invocation of his right to counsel.
Defendant’s “comment that he was going to speak with a lawyer was not
an assertion of a desire not to respond to questions without counsel
and at most manifested a desire to consult with an attorney” about
certain issues related to the availability of a plea agreement (People
v Carrier, 270 AD2d 800, 801 [4th Dept 2000], Iv denied 95 NY2d 864
[2000] [internal quotation marks omitted]; see People v Ibarrondo, 208
AD3d 1647, 1648 [4th Dept 2022], lv denied 39 NY3d 1111 [2023]; see
generally People v Fridman, 71 NY2d 845, 846 [1988]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Onondaga County
(Robert E. Antonacci, Il, J.), entered September 7, 2022. The order,
among other things, granted plaintiffs’ motion insofar as it sought an
order enforcing the terms of the purported settlement agreement
between plaintiff David L. Miller and Safety National Casualty Corp.

It 1s hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the motion insofar as
it seeks an order enforcing the terms of the purported settlement
agreement between plaintiff David L. Miller and Safety National
Casualty Corp. i1s denied and the matter is remitted to Supreme Court,
Onondaga County, for further proceedings iIn accordance with the
following memorandum: Plaintiffs commenced this action seeking
damages for injuries sustained by David L. Miller (plaintiff) when he
slipped and fell on a bathroom floor in a shopping mall. The
complaint alleges that defendant, which provided janitorial services
at the mall, was responsible for creating the allegedly dangerous
condition in the bathroom. At the time of the accident, plaintiff was
employed by nonparty Apple, Inc. (Apple) at a store iIn the mall, and
his injuries prevented him from returning to work for an extended
period of time. He therefore received workers” compensation benefits
from Apple’s iInsurance carrier, nonparty Safety National Casualty
Corp. (Safety National).

In January 2022, while still receiving workers” compensation
benefits, plaintiffs agreed to settle this action against defendant
for $1,350,000. Before executing a release, however, plaintiffs
sought to obtain consent to the settlement from Safety National, which
had a net lien of approximately $146,000 for lost wages and medical
benefits paid to plaintiff (see Workers” Compensation Law 8 29 [5]).



-2- 270
CA 22-01500

Plaintiffs” attorney proposed a “walk away” agreement, also referred
to as a “zero dollar” settlement pursuant to Workers” Compensation Law
8 32, whereby Safety National would waive i1ts lien in return for
plaintiff waiving his right to receive future workers” compensation
benefits. 1In a February 2022 email, Safety National’s attorney agreed
to the proposal and stated that he would draft the settlement papers
and consent letter.

Several weeks later, before the settlement agreement was executed
or the consent letter was issued, Safety National learned that
plaintiff had returned to work, prompting its attorney to advise
plaintiffs” counsel via email that “the terms and figures/amounts of
the agreement will have to be re-drafted.” Believing that they had a
binding agreement with the carrier, plaintiffs refused to renegotiate
the terms and instead filed a motion by order to show cause In Supreme
Court, seeking an order enforcing the terms of the purported
settlement agreement between plaintiff and Safety National. In the
alternative, plaintiffs sought an order authorizing the settlement of
this negligence action without Safety National’s consent. The court
agreed with plaintiffs that they had a binding agreement with Safety
National, and the resulting order granted plaintiffs”’ motion insofar
as 1t sought an order enforcing the terms of the purported settlement
agreement between plaintiff and Safety National and directed Safety
National to “provide a revised consent letter, containing a waiver of
the Workers” Compensation Law 8§ 29 lien in the amount of $146,673.73,
in the appropriate form, to [plaintiff].” Safety National, on behalf
of Apple, now appeals.

Pursuant to Workers” Compensation Law 8 29 (1), Safety National
has a statutory “lien on the proceeds of any recovery” that plaintiff
received from the tortfeasor. |If plaintiff wished to settle this
personal injury action and continue receiving workers” compensation
benefits, he was required to obtain the consent of Safety National to
the settlement “or a compromise order from the court in which [this]
action [was] pending” (Matter of Johnson v Buffalo & Erie County
Private Indus. Council, 84 NY2d 13, 19 [1994]; see Matter of Degennaro
v H. Sand & Co., Inc., 198 AD3d 1045, 1046 [3d Dept 2021]).
Plaintiff’s failure to obtain either Safety National’s consent to the
settlement of this action or a compromise order from the court would
result in the termination of future workers” compensation benefits to
plaintiff.

Here, we conclude that, although the court had jurisdiction to
approve plaintiff’s settlement with defendant in the absence of Safety
National’s consent, thereby allowing plaintiff to continue to receive
workers” compensation benefits, the court had no authority to
determine that Safety National waived its statutory lien. Workers”
Compensation Law 8 32 (a) provides that, when a workers” compensation
claim has been filed, any agreement between the claimant and the
carrier “determining the compensation and other benefits due to the
claimant or [the claimant’s] dependents . . . shall not bind the
parties unless it i1s approved by the [Workers” Compensation Board
(Board)].” Pursuant to section 32 (b), the Board shall approve the
agreement unless “(1) the [B]Joard finds the proposed agreement unfair,
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unconscionable, or improper as a matter of law; (2) the [B]Joard finds
that the proposed agreement is the result of an intentional
misrepresentation of material fact; or, (3) within ten days of
submitting the agreement one of the interested parties requests that
the [B]oard disapprove the agreement.” As the Practice Commentaries
explain, “[a]ny agreement of the employer to waive or reduce the lien,
or to wailve its right to offset against the recovery, should be clear
and in writing or it may not exist. A dispute between the parties as
to whether there was any agreement between the employer and the
claimant will be settled by the Board” (Martin Minkowitz, Prac
Commentaries, McKinney’s Cons Laws of NY, Workers” Compensation Law

8§ 29).

Inasmuch as the alleged agreement between plaintiff and Safety
National-whereby plaintiff would waive future workers” compensation
benefits iIn return for Safety National’s waiver of i1ts lien—-was never
approved by the Board, which has exclusive jurisdiction to approve all
settlements of workers” compensation claims, the alleged agreement is
unenforceable. Under the circumstances, we conclude that the court
erred In granting plaintiffs” motion insofar as it seeks an order
enforcing the terms of the purported settlement agreement between
plaintiff and Safety National and iIn ordering Safety National to
“provide a revised consent letter, containing a waiver of i1ts Workers’
Compensation Law 8 29 lien.” We therefore reverse the order and remit
the matter to Supreme Court for a determination of the alternative
relief sought in the motion.

In light of our determination, Safety National’s remaining
contentions are academic.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Steuben County
(Patrick F. McAllister, A.J.), entered March 7, 2022. The order,
insofar as appealed from, denied in part the motion of
defendants-appellants to dismiss the complaint against them.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs commenced this action pursuant to the
Child Victims Act (CVA) (see CPLR 214-g) alleging that they were
sexually abused over a period of several years in the mid-1970s while
attending school at defendant Wayland-Cohocton Central School (School)
in defendant Wayland-Cohocton Central School District (District). In
particular, they alleged that the School, the District, and defendant
Board of Education of Wayland-Cohocton Central School (collectively,
defendants) knew or should have known about the sexual abuse, which
was allegedly committed by plaintiffs” band teacher, a former employee
of defendants, and that defendants were negligent by, inter alia,
failing to warn or protect plaintiffs from the alleged sexual abuse.
Defendants moved, inter alia, to dismiss the complaint against them in
its entirety as time-barred on the ground that CPLR 208 (b) extended
the statute of limitations only until age 55 and plaintiffs were both
over that age when they commenced this action. Defendants argued that
the “revival” period codified by CPLR 214-g—which, for a limited time,
permitted individuals to bring otherwise time-barred civil actions
based on allegations of child sexual abuse-was restricted by the age
limit contained in CPLR 208 (b). As relevant here, Supreme Court
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denied the motion insofar as it sought to dismiss the complaint
against defendants iIn its entirety as time-barred under CPLR 208 (b),
and defendants appeal. We affirm.

Defendants contend that, when the two provisions are properly
read In conjunction, the age limitation of CPLR 208 (b) applies to all
claims brought under CPLR 214-g. We reject that contention. “It is
fundamental that a court, in interpreting a statute, should attempt to
effectuate the intent of the [l]egislature” (Patrolmen’s Benevolent
Assn. of City of N.Y. v City of New York, 41 NY2d 205, 208 [1976]; see
Samiento v World Yacht Inc., 10 NY3d 70, 77-78 [2008]). To do so, we
generally “look first to the statutory text, which is the clearest
indicator of legislative intent” (Matter of New York County Lawyers’
Assn. v Bloomberg, 19 NY3d 712, 721 [2012] [internal quotation marks
omitted]; see Majewski v Broadalbin-Perth Cent. School Dist., 91 NYyad
577, 583 [1998]). “[W]here the language of a statute is clear and
unambiguous, courts must give effect to 1ts plain meaning” (State of
New York v Patricia 1l., 6 NY3d 160, 162 [2006] [internal quotation
marks omitted]; see Matter of Anonymous v Molik, 32 NY3d 30, 37
[2018]).

Here, it is undisputed that plaintiffs” claims of sexual abuse in
the 1970s were time-barred at the time of the CVA’s enactment, and
that they commenced this action during the CPLR 214-g revival period
(see L 2020, ch 130) when they were both 62 years old. Thus, the only
question is whether the limitations period contained in CPLR 208 (b)
applies to actions commenced during the CPLR 214-g revival period. We
conclude that it does not. CPLR 208 (b) provides, as relevant here,
that, “[n]Jotwithstanding any provision of law which iImposes a period
of limitation to the contrary . . . with respect to all civil claims
or causes of action brought by any person for [child sexual abuse],
such action may be commenced, against any party whose intentional or
negligent acts or omissions are alleged to have resulted in the
commission of [child sexual abuse], on or before the plaintiff or
infant plaintiff reaches the age of [55] years.” CPLR 214-g provides,
as relevant here, that, during a specified time period, and
“[n]Jotwithstanding any provision of law which imposes a period of
limitation to the contrary . . . , every civil claim or cause of
action brought against any party alleging intentional or negligent
acts or omissions by a person for physical, psychological, or other
injury or condition suffered as a result of conduct which would
constitute [child sexual abuse], which is barred as of the effective
date of this section because the applicable period of limitations has
expired, . . . 1s hereby revived.”

We conclude that the plain language of both provisions does not
support defendants” position that the limitations period specified iIn
CPLR 208 (b) precludes plaintiffs’ claims under CPLR 214-g. No
language In either provision indicates that CPLR 208 (b) restricts
claims brought under CPLR 214-g. |Instead, those provisions
established two separate avenues of relief for victims of child sexual
abuse. Importantly, neither provision directly references or
incorporates parts of the other, suggesting that the legislature did
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not intend for one provision to control the other. Indeed, to the
contrary, CPLR 214-g provides that “every civil claim or cause of
action brought against any party alleging” negligence stemming from
instances of child sexual abuse that was “barred as of the effective
date of [the CVA] because the applicable period of limitation has
expired . . . Is hereby revived,” so long as the claim or cause of
action is brought during the revival period (emphasis added).
Moreover, provided that a CVA action was commenced during the revival
period, CPLR 214-g applies “[n]otwithstanding any provision of law
which imposes a period of limitation to the contrary” (emphasis
added), including the age limit contained in CPLR 208 (b).
Consequently, we conclude that the limitations period of CPLR 208 (b)
is 1rrelevant to whether an action commenced pursuant to CPLR 214-g is
timely. So long as the action was commenced during the revival
period—as iIs the case here—the action is timely under CPLR 214-g
regardless of the plaintiff’s age.

In reaching that conclusion, we note that the structure of the
CVA suggests that the two provisions at issue here were intended to
solve two different problems and were not intended to overlap with one
another (see generally Town of Aurora v Village of E. Aurora, 32 NY3d
366, 372 [2018]). The CVA “was intended primarily to revive civil
claims by persons subjected to [child] sexual abuse . . . but whose
claims have become time-barred, and also to provide a more generous
toll for such claims in the future. The first of these goals was
achieved by CPLR 214-g, and the second by amendments to CPLR 208~
(Vincent C. Alexander, Prac Commentaries, McKinney’s Cons Laws of NY,
CPLR 214-g [emphasis added]). In other words, the CVA amended CPLR
208 (b) to prospectively and permanently allow all victims of child
sexual abuse to pursue those claims until age 55, whereas CPLR 214-g
was enacted to provide temporary retrospective relief for all
claims—regardless of age—for a limited and discrete period of time.

Consequently, we conclude that the court did not err in denying
defendants” motion insofar as i1t sought dismissal of the complaint
against them iIn its entirety on the ground that i1t was time-barred by
CPLR 208 (b).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment of the Onondaga County Court (Thomas J.
Miller, J.), rendered April 3, 2017. The judgment convicted defendant
upon a jury verdict of promoting prostitution in the third degree,
rape in the third degree (three counts), criminal sexual act iIn the
third degree (two counts) and endangering the welfare of a child (two
counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon a jury trial of promoting prostitution in the third degree (Penal
Law 8§ 230.25 [2]), three counts of rape in the third degree (8 130.25
[2])., two counts of criminal sexual act in the third degree (8 130.40
[2])., and two counts of endangering the welfare of a child (8 260.10
[1]) arising from allegations that defendant promoted the prostitution
of the victim, who was only 16 years old at the time, and that
defendant had oral and vaginal sex with her on three separate
occasions.

Defendant contends that County Court lacked jurisdiction over
counts 1 and 7 of the indictment. Defendant’s contention is actually
an assertion that Onondaga County was not the proper venue for those
counts because the alleged conduct took place in a different county.
“Venue, as distinguished from territorial jurisdiction, refers to the
proper county or place of trial, not to the power of the court to hear
and determine the case . . . Thus—unlike territorial jurisdiction
which goes to the very essence of the State’s power to prosecute and
which may never be wailved—questions relating only to the proper place
for the trial are waivable” (People v McLaughlin, 80 NY2d 466, 471
[1992]). By failing to timely raise the issue, defendant waived any
contention that venue was improper (see People v Cornell, 17 AD3d
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1010, 1011 [4th Dept 2005], Iv denied 5 NY3d 805 [2005]).

We reject defendant’s contention that he was deprived of a fair
trial by the court’s Molineux ruling, which permitted the People to
elicit testimony from the victim’s 15-year-old friend that she was
present when the victim met defendant in the parking lot prior to her
trip to New York City and that defendant had asked the friend i1f she
wanted to engage in prostitution that same weekend. The contested
evidence was relevant to show a common scheme or plan and to establish
that defendant knew that he was promoting prostitution when he
provided money and drugs for the victim’s trip to New York City with
his associate and told the victim to do everything that his associate
told her to do (see People v Brown, 74 AD3d 1748, 1749 [4th Dept
2010], 0lv denied 15 NY3d 802 [2010]; see generally People v Cass, 18
NY3d 553, 560 [2012]; People v Fiore, 34 NY2d 81, 84-85 [1974]). The
challenged Molineux evidence was highly probative and the probative
value of that evidence was not outweighed by its potential for
prejudice (see People v Sin, — AD3d —, 2023 NY Slip Op 03166, *1 [4th
Dept 2023]; People v Molyneaux, 49 AD3d 1220, 1221 [4th Dept 2008], lv
denied 10 NY3d 937 [2008]). Moreover, any possible prejudice to
defendant was mitigated by the court’s limiting instruction (see Sin,
— AD3d at —, 2023 NY Slip Op 03166, *1).

Viewing the evidence in the light most favorable to the People
(see People v Contes, 60 NY2d 620, 621 [1983]), we reject defendant’s
contention that the evidence is legally insufficient to support his
conviction of promoting prostitution in the third degree and
endangering the welfare of a child (see generally People v Smith, 6
NY3d 827, 828 [2006], cert denied 548 US 905 [2006]; People v
Bleakley, 69 NY2d 490, 495 [1987]). “The statutory definition of the
term “advances prostitution”’ . . . encompasses [a] defendant’s conduct
in engaging in conduct “designed to institute, aid or facilitate an
act or enterprise of prostitution” ” (People v Simone-Taylor, 148 AD2d
933, 934 [4th Dept 1989], Iv denied 74 NY2d 669 [1989]; see Penal Law
88 230.15 [1]; 230.25 [2])- Here, the People presented evidence that
defendant provided money and drugs to his associate for the trip to
New York City where the victim was prostituted out to multiple men
over a period of days. In addition, the victim testified that
defendant had a conversation with her about “selling” herself. That
evidence was also sufficient to support defendant’s conviction of
endangering the welfare of a child (see 8 260.10 [1])-

Further, although “a different verdict would not have been
unreasonable i1nasmuch as this case rests largely on the jury’s
credibility findings with respect to the testimony of the victim”
(People v Zeitz, 148 AD3d 1636, 1637 [4th Dept 2017], v denied 29
NY3d 1089 [2017] [internal quotation marks omitted]) we nevertheless
conclude, after viewing the evidence in light of the elements of the
crimes as charged to the jury (see People v Danielson, 9 NY3d 342, 349
[2007]), that the verdict is not against the weight of the evidence
(see generally Bleakley, 69 NY2d at 495). Contrary to defendant’s
contention, the victim’s testimony “was not incredible as a matter of
law . . . , and the conflicting testimony raised issues of credibility
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for the jury to resolve” (People v Reid, 281 AD2d 986, 986 [4th Dept
2001], lv denied 96 NY2d 923 [2001]; see People v Johnson, 56 AD3d
1172, 1173 [4th Dept 2008], Iv denied 11 NY3d 926 [2009]; People v
Baker, 30 AD3d 1102, 1102-1103 [4th Dept 2006], lIv denied 7 NY3d 846
[2006]). Moreover, “no corroboration of the victim’s testimony was
required inasmuch as the victim was competent to testify under oath”
(Zeitz, 148 AD3d at 1637). Nevertheless, ‘“several aspects of the
victim’s testimony were corroborated by other witnesses,” as well as
photographs, surveillance footage, and text messages (id. [internal
quotation marks omitted]). Contrary to defendant’s further
contention, “[a] circumstantial evidence charge is not required where,
as here, both direct and circumstantial evidence is presented to prove
defendant’s guilt” (People v McHenry, 233 AD2d 866, 866 [4th Dept
1996]; see People v Hardy, 26 NY3d 245, 249 [2015]; People v Chelley,
121 AD3d 1505, 1505-1506 [4th Dept 2014], lv denied 24 NY3d 1218
[2015], reconsideration denied 25 NY3d 1070 [2015]).

Defendant”s contention that he was deprived of a fair trial due
to prosecutorial misconduct “is unpreserved for our review Inasmuch as
defendant did not object to any of the alleged instances of
misconduct” (People v Pendergraph, 150 AD3d 1703, 1703 [4th Dept
2017], 1v denied 29 NY3d 1132 [2017]; see CPL 470.05 [2])., and we
decline to exercise our power to review defendant’s contention as a
matter of discretion iIn the interest of justice (see CPL 470.15 [6]

[al)-

We reject defendant’s contention that he was denied effective
assistance of counsel. To prevail on a claim of ineffective
assistance of counsel, “it iIs i1ncumbent on defendant to demonstrate
the absence of strategic or other legitimate explanations for
counsel’s alleged shortcomings” (People v Benevento, 91 Ny2d 708, 712
[1998] [internal quotation marks omitted]). Contrary to defendant’s
assertion, defense counsel was not ineffective in failing to request a
circumstantial evidence charge inasmuch as such a charge, as
previously discussed, was not warranted (see People v Caban, 5 NY3d
143, 152 [2005]; People v Griffin, 203 AD3d 1608, 1611 [4th Dept
2022], lv denied 38 NY3d 1008 [2022]). Nor was defense counsel
ineffective in his cross-examination of the People’s witnesses.
Although defendant notes that defense counsel’s questioning of the
victim elicited a single damaging statement, it is clear when
considering defense counsel’s cross-examination of the victim and the
other witnesses, iIn totality, that counsel pursued an effective
strategy of cross-examination by raising Inconsistencies in the
witnesses” testimony and attempting to cast doubt on their veracity
(see People v Cortez, 181 AD3d 820, 822 [2d Dept 2020], lv denied 35
NY3d 1065 [2020]; see generally People v Graves, 136 AD3d 1347, 1351
[4th Dept 2016], Iv denied 27 NY3d 1069 [2016]; People v Miller, 45
AD3d 1190, 1190 [3d Dept 2007]). With respect to defendant’s
remaining allegations of ineffective assistance of counsel, we
conclude that the evidence, the law, and the circumstances of this
case, viewed in totality and as of the time of the representation,
reveal that defendant received meaningful representation (see
Benevento, 91 NY2d at 712; People v Baldi, 54 Ny2d 137, 147 [1981]).
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Defendant failed to preserve for our review his contention that
he was penalized for exercising his right to a trial by the imposition
of a sentence that is admittedly greater than the sentence offered
during the plea negotiation process (see People v Becraft, 140 AD3d
1706, 1706 [4th Dept 2016], Iv denied 29 NY3d 946 [2017]; People v
Garner, 136 AD3d 1374, 1374 [4th Dept 2016], Iv denied 27 NY3d 997
[2016]). Finally, the sentence is not unduly harsh or severe.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment of the Genesee County Court (Charles N.
Zambito, J.), rendered August 28, 2019. The judgment convicted
defendant upon a jury verdict of murder in the second degree.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him upon
a jury verdict of murder in the second degree (Penal Law 8§ 125.25 [1])
in connection with the death of a man who was found badly beaten inside
his room at a rooming house. We reject defendant’s contention that the
verdict is against the weight of the evidence. Several witnesses
testified that they heard a commotion inside the victim’s room iIn the
late evening and then saw a man climbing out through the victim’s
window. The witnesses, who were familiar with defendant, did not
identify that man as defendant, and some even believed that the man was
the victim. Other evidence, however, pointed to defendant as the
perpetrator. Witness testimony, video surveillance, and defendant’s own
statement to the police established that he was on his bicycle outside
the house talking to some of the witnesses approximately 10 minutes
before the murder. Although defendant denied ever talking to or texting
with the victim by cell phone, cell phone records showed that the victim
and defendant were exchanging texts just prior to the murder regarding a
debt owed to the victim and a possible drug transaction. The final text
from defendant stated “here.” Those text messages had been deleted from
defendant’s cell phone. A swab from a blood smear taken from
defendant’s bathroom showed a DNA mixture profile to which the victim
was a possible contributor. DNA testing of a baseball cap found outside
the rooming house, directly underneath the window to the victim’s room,
showed that defendant was the major contributor to the mixture of two
DNA profiles. 1In addition, DNA testing of a blood sample taken from the
left handlebar of defendant’s bicycle showed that the victim was the
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major contributor to the two-donor mixture profile.

Viewing the evidence in light of the elements of the crime as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]), we
conclude that an acquittal would not have been unreasonable,
particularly in light of the testimony of several witnesses that the man
observed climbing out of the victim’s window and fleeing did not appear
to be defendant (see generally People v Romero, 7 NY3d 633, 643-644
[2006]; People v Bleakley, 69 NY2d 490, 495 [1987]). We nonetheless
conclude that the jury did not fail to give the evidence the weight it
should be accorded (see generally Romero, 7 NY3d at 643-644; Bleakley,
69 NY2d at 495). “ “Great deference is to be accorded to the fact-
finder’s resolution of credibility issues based upon its superior
vantage point and i1ts opportunity to view witnesses, observe demeanor
and hear the testimony” ” (People v Gritzke, 292 AD2d 805, 805-806 [4th
Dept 2002], 0Iv denied 98 NY2d 697 [2002]; see People v Holmes, 37 AD3d
1042, 1043 [4th Dept 2007], Iv denied 8 NY3d 986 [2007]), and we
perceive no reason to disturb the jury’s credibility determinations
here.

Defendant next contends that reversal i1s required because of a
Brady violation, i1.e., the People’s fTailure to turn over a latent
fingerprint report that excluded defendant as the source of the only
usable prints recovered from the victim’s room. The report was
referenced by a police witness during his testimony and was then turned
over to the prosecutor and defense counsel. In order to establish a
Brady violation, defendant must establish that “(1) the evidence is
favorable to the defendant because i1t is either exculpatory or
impeaching in nature; (2) the evidence was suppressed by the
prosecution; and (3) prejudice arose because the suppressed evidence was
material” (People v McGhee, 36 NY3d 1063, 1064-1065 [2021] [internal
quotation marks omitted]; see People v Garrett, 23 NY3d 878, 885 [2014],
rearg denied 25 NY3d 1215 [2015]; People v Fuentes, 12 NY3d 259, 263
[2009], rearg denied 13 NY3d 766 [2009]).

Even, assuming, arguendo, that defendant preserved his arguments
and met his burden with respect to the first two elements of the test,
we conclude that County Court properly denied defendant’s motion for a
mistrial because defendant failed to establish that the evidence was
material. “[W]here a defendant makes a specific request for a document,
the materiality element is established provided there exists a
“reasonable possibility” that it would have changed the result of the
proceedings . . . Where . . . the defense did not specifically request
the information, the test of materiality is whether “there iIs a
reasonable probability that had 1t been disclosed to the defense, the
result would have been different—i.e., a probability sufficient to
undermine the court’s confidence in the outcome of the trial” ~
(Garrett, 23 NY3d at 891; see People v Giuca, 33 NY3d 462, 473-474
[2019]).

We conclude that there is neither a reasonable probability nor a
reasonable possibility that, had the report been disclosed to the
defense earlier, i1t would have changed the result of the trial (see
People v Smith, 138 AD3d 1418, 1419-1420 [4th Dept 2016], lv denied 28
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NY3d 937 [2016]; People v Reed, 115 AD3d 1334, 1335 [4th Dept 2014], 1v
denied 23 NY3d 1024 [2014])- Moreover, defendant was able to use the
report to cross-examine the police witness, and thus he was not
prejudiced by the delayed disclosure (see People v Cortijo, 70 NY2d 868,
870 [1987]; People v Smith, 195 AD3d 1416, 1416-1417 [4th Dept 2021], Iv
denied 37 NY3d 995 [2021]). Contrary to defendant’s further contention,
the court did not abuse its discretion In denying his request for an
adjournment to hire an expert to review the report (see People v Rogers,
103 AD3d 1150, 1151-1152 [4th Dept 2013], lv denied 21 NY3d 946 [2013];
see generally People v Diggins, 11 NY3d 518, 524 [2008]).

Defendant failed to preserve for our review his contention that
prosecutorial misconduct during summation deprived him of a fair trial
(see People v Freeman, 206 AD3d 1694, 1695 [4th Dept 2022]). In any
event, defendant’s contention is without merit. Some of the allegedly
improper remarks constituted “fair comment on the evidence and the
reasonable inferences to be drawn from that evidence” (People v
Anderson, 29 NY3d 69, 73 [2017], rearg denied 29 NY3d 1074 [2017], cert
denied — US —, 138 S Ct 457 [2017]; see People v Page, 105 AD3d 1380,
1382 [4th Dept 2013], Iv denied 23 NY3d 1023 [2014]). We agree with
defendant that the prosecutor improperly speculated on why the baseball
cap that was found did not have blood on it by discussing blood splatter
patterning, a topic that generally calls for expert testimony (see e.g.
People v Lewis, 199 AD3d 1441, 1442 [4th Dept 2021], lv denied 38 NY3d
1034 [2022], cert denied — US —, 143 S Ct 262 [2022]; People v Murray,
147 AD2d 925, 925 [4th Dept 1989], lv denied 73 NY2d 1019 [1989]). We
further agree with defendant that it was improper for the prosecutor to
characterize certain witnesses as liars (see People v Miller, 174 AD2d
901, 903 [3d Dept 1991]; People v Stewart, 92 AD2d 226, 230 [2d Dept
1983]; see also People v Walker, 119 AD3d 1402, 1404 [4th Dept 2014]).
We conclude, however, that those iImproper remarks by the prosecutor were
not so pervasive or egregious as to deny defendant a fair trial (see
Freeman, 206 AD3d at 1695; People v Wilson, 197 AD3d 962, 963 [4th Dept
20217, 1v denied 37 NY3d 1100 [2021]).-

Defendant next contends that he received iIneffective assistance of
counsel. To the extent that defendant objects to defense counsel’s
abandonment of a third-party culpability defense, that contention is
“based upon matters outside the record . . . and must be pursued by way
of a motion pursuant to CPL article 440” (People v Jackson, 153 AD3d
1605, 1606 [4th Dept 2017], Iv denied 30 NY3d 1106 [2018]). Inasmuch as
we conclude that defendant was not denied a fair trial by prosecutorial
misconduct on summation, defendant was not denied effective assistance
of counsel by defense counsel’s fTailure to object to the allegedly
improper remarks (see Freeman, 206 AD3d at 1695; People v Rath, 192 AD3d
1600, 1601 [4th Dept 2021], lv denied 37 NY3d 959 [2021]). In addition,
the evidence at trial was not entirely circumstantial, and thus defense
counsel was not ineffective for failing to request a circumstantial
evidence charge to the jury (see People v Lawrence, 192 AD3d 1686, 1688
[4th Dept 2021]; People v Harris, 147 AD3d 1328, 1330 [4th Dept 2017];
People v Smith, 145 AD3d 1628, 1630-1631 [4th Dept 2016], lv denied 31
NY3d 1017 [2018]). Defendant’s remaining claim of ineffective
assistance of counsel is without merit. Upon viewing the evidence, the
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law, and the circumstances of this case in totality and as of the time
of the representation, we conclude that defendant received meaningful
representation (see generally People v Baldi, 54 NY2d 137, 147 [1981]).

Defendant failed to preserve for our review his contention that the
court, after a Batson objection was raised by defendant, failed to
inquire about and ensure that the prosecutor’s investigation of
prospective jurors was not racially motivated (see CPL 470.05 [2]), and
we decline to exercise our power to review that contention as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a])-

Defendant”s contention that the court considered an improper factor
when imposing the sentence is not preserved for our review (see People v
Colome-Rodriguez, 120 AD3d 1525, 1525-1526 [4th Dept 2014], lv denied 25
NY3d 1161 [2015]) and, in any event, is without merit (see People v
Chrisostome, 167 AD3d 644, 645 [2d Dept 2018], lv denied 32 NY3d 1202
[2019]). The sentence is not unduly harsh or severe.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Onondaga County
(Joseph E. Lamendola, J.), entered November 24, 2021. The order,
among other things, denied plaintiff’s motion for summary judgment and
granted those parts of defendants’ motions seeking summary judgment
dismissing plaintiff’s Labor Law 8 240 (1) causes of action.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying those parts of defendants”
motions seeking summary judgment dismissing the Labor Law § 240 (1)
causes of action against defendants Hinsdale Road Group, LLC, CBD
Construction, LLC, and Fox Building Group, Inc., and reinstating those
causes of action against those defendants and as modified the order is
affirmed without costs.

Memorandum: In this action pursuant to, inter alia, Labor Law
8§ 240 (1), plaintiff seeks to recover damages for injuries he
sustained when he fell while installing roof trusses on a building as
part of a commercial construction project. On the day of the
accident, the roof trusses were raised two at a time by a crane to
plaintiff, a carpenter whose duties included securing the trusses to
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the frame of the building, approximately 13 to 14 feet above the
ground, while wearing a body harness with a four-foot-long lanyard.
Plaintiff was injured after the crane cable became entangled with a
truss, which was unsecured and upon which plaintiff was standing,
causing the truss and plaintiff to fall to the ground. Plaintiff
moved for summary judgment on, inter alia, the issue of certain
defendants” liability under Labor Law 8§ 240 (1), and defendants filed
separate motions seeking, inter alia, summary judgment dismissing the
complaints against them. As limited by his brief, plaintiff appeals
from an order insofar as it denied plaintiff’s motion with respect to
the i1ssue of three defendants” liability under Labor Law 8 240 (1) and
insofar as it granted defendants” motions with respect to the Labor
Law 8 240 (1) causes of action against four defendants.

We agree with plaintiff that Supreme Court erred iIn granting
those parts of defendants” motions with respect to the Labor Law § 240
(1) causes of action against defendants Hinsdale Road Group, LLC
(Hinsdale), CBD Construction, LLC (CBD), Fox Building Group, Inc.
(Fox), and CNY Boom Truck, LLC (CNY), on the ground that plaintiff was
the sole proximate cause of his iInjuries because defendants failed to
meet their initial burden on their motions to that extent. To
establish a sole proximate cause defense, a defendant must demonstrate
that the plaintiff “(1) had adequate safety devices available, (2)
knew both that the safety devices were available and that [they were]
expected to use them, (3) chose for no good reason not to do so, and
(4) would not have been injured had they not made that choice” (Biaca-
Neto v Boston Rd. 11 Hous. Dev. Fund Corp., 34 NY3d 1166, 1167-1168
[2020] [internal quotation marks omitted]; see Cahill v Triborough
Bridge & Tunnel Auth., 4 NY3d 35, 40 [2004]). |In evaluating such a
defense, “[i]t 1s well settled that the failure to follow an
instruction by an employer or owner to avoid unsafe practices does not
constitute a refusal to use available, safe and appropriate equipment”
(Fazekas v Time Warner Cable, Inc., 132 AD3d 1401, 1403-1404 [4th Dept
2015]) and does not “render [a] plaintiff the sole proximate cause of
[their] injuries” (Schutt v Bookhagen, 186 AD3d 1027, 1029 [4th Dept
2020], appeal dismissed 36 NY3d 939 [2020]; see generally Salzer v
Benderson Dev. Co., LLC, 130 AD3d 1226, 1228 [3d Dept 2015]).

Further, a “plaintiff’s decision to employ one method of performing a
necessary task, even 1If a safer method existed, constitute[s] nothing
more than comparative fault that is not a defense under the statute”
(Szymkowiak v New York Power Auth., 203 AD3d 1618, 1619 [4th Dept
2022] [internal quotation marks omitted]).

In support of their motions, defendants submitted the deposition
testimony of the project foreman and another carpenter on the project,
who testified that plaintiff was instructed on the correct way to use
his harness and lanyard-i.e., by tying his lanyard off only to those
trusses that had already been nailed down and braced—and that
plaintiff had been corrected when he had previously used them
improperly on a job. However, defendants also submitted the
deposition testimony of plaintiff, who testified that he did not
receive specific training on how to use the harness and lanyard or any
instructions regarding the removal of the crane cable. Plaintiff
further testified that he used his regular method of performing his
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work on the day of the accident, i1.e., standing on and attaching his
lanyard to the unsecured truss prior to bracing and nailing the truss
to the structure. He explained that he proceeded iIn that manner
because it was faster than attaching his lanyard only to trusses that
had already been nailed to the frame and braced, he was able to more
easily reach the trusses despite his short lanyard, and it was safe as
long as the cable held the trusses in place. Furthermore, both the
foreman and the crane operator testified at their depositions that
they did not observe plaintiff using his lanyard incorrectly on the
day of the accident. Plaintiff also testified at his deposition that
another carpenter detached the crane cable from the truss and then
gave the signal for the crane operator to raise the crane cable out of
the way while plaintiff was attached or in the process of attaching
his lanyard to the unsecured truss, which he believed remained
connected to the crane cable. The foregoing evidence raises triable
issues of fact whether an adequate safety device was readily available
that plaintiff knew that he was expected to use “but for no good
reason chose not to do so, causing an accident,” and whether plaintiff
would not have been injured had he not made that choice (Gallagher v
New York Post, 14 NY3d 83, 88 [2010]; see Martin v Niagara Falls
Bridge Commn., 162 AD3d 1604, 1606 [4th Dept 2018]). We therefore
modify the order by denying those parts of defendants”’ motions seeking
summary judgment dismissing the Labor Law 8 240 (1) causes of action
against Hinsdale, CBD, and Fox and reinstating those causes of action
against those defendants (see generally Doe v Westfall Health Care
Ctr., 303 AD2d 102, 114 [4th Dept 2002]; Bald v Westfield Academy &
Cent. School, 298 AD2d 881, 882-883 [4th Dept 2002]).

CNY alternatively contends that the court did not err in granting
i1ts motion with respect to plaintiff’s Labor Law § 240 (1) cause of
action against i1t because 1t 1s not an owner or general contractor
and, therefore, it is not liable. Initially, “[a]lthough the court
did not address [that] issue[] in its decision, [CNY] properly raises
[it] on appeal as [an] alternative ground[] for affirmance” (Arista
Dev., LLC v Clearmind Holdings, LLC, 207 AD3d 1127, 1129 [4th Dept
2022] [internal quotation marks omitted]; see Melgar v Melgar, 132
AD3d 1293, 1294 [4th Dept 2015]). Furthermore, we agree with CNY that
the court should have granted its motion with respect to the Labor Law
8§ 240 (1) cause of action against 1t on that ground. “[U]nless a
defendant has supervisory control and authority over the work being
done when the plaintiff i1s injured, there iIs no statutory agency
conferring liability under the Labor Law” (Walls v Turner Const. Co.,
4 NY3d 861, 864 [2005]; see Knab v Robertson, 155 AD3d 1565, 1565-1566
[4th Dept 2017]; Krajnik v Forbes Homes, Inc., 120 AD3d 902, 903-904
[4th Dept 2014]). “[T]he determinative factor on the issue of control
is not whether a [contractor] furnishes equipment but[, rather, is]
whether [1t] has control of the work being done and the authority to
insist that proper safety practices be followed” (Knab, 155 AD3d at
1566 [internal quotation marks omitted]). Here, CNY, which was
undisputedly not an owner or a general contractor, established as a
matter of law that it had no control over plaintiff or the work he was
performing, and plaintiff failed to raise a triable issue of fact iIn
opposition (see id.; Kulaszewski v Clinton Disposal Servs., 272 AD2d
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855, 856 [4th Dept 2000]).

Plaintiff further contends that the court erred in denying his
motion for summary judgment with respect to liability on his Labor Law
8§ 240 (1) causes of action against Hinsdale, CBD, and Fox. For the
same reasons discussed above, we conclude that plaintiff failed to
establish his entitlement to judgment as a matter of law iIn that
respect inasmuch as there are triable issues of fact whether plaintiff
was the sole proximate cause of the accident (see generally Thomas v
North Country Family Health Ctr., Inc., 208 AD3d 962, 963-964 [4th
Dept 2022]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Monroe County (Gail
Donofrio, J.), entered March 8, 2022. The order, among other things,
denied the motion of plaintiffs seeking, inter alia, to compel the
production of a certain email and granted the cross-motion of
defendants William O’Malley, M.D., Matthew Bresler, M.D., Highland
Hospital and University of Rochester Medical Center for a protective
order with respect to such email.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying the cross-motion and
granting the motion to the extent that plaintiffs seek to compel
disclosure of the subject email and as modified the order is affirmed
without costs.

Memorandum: In this medical malpractice action, plaintiffs
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moved, inter alia, to compel defendants to disclose an email sent by
defendant Miranda Harris-Glocker, M.D., to the chief operating officer
of defendant Highland Hospital and six additional recipients.
Defendants William O’Malley, M.D., Matthew Bresler, M.D., Highland
Hospital, and University of Rochester Medical Center (Hospital
defendants) cross-moved for a protective order on the ground that the
subject email was privileged pursuant to Education Law 8§ 6527 (3) and
Public Health Law 8 2805-m (2). We agree with plaintiffs that Supreme
Court abused its discretion In denying their motion insofar as it
sought disclosure of the email and iIn granting the cross-motion.

Initially, there is no dispute that the subject email is material
and necessary in the prosecution of this action (see CPLR 3101 [a];
Forman v Henkin, 30 NY3d 656, 661 [2018]; Impellizzeri v Campagni, 184
AD3d 1181, 1182 [4th Dept 2020])-. Furthermore, the Hospital
defendants failed to establish that the email ‘“was generated in
connection with a quality assurance review function pursuant to
Education Law 8 6527 (3) or a malpractice prevention program pursuant
to Public Health Law 8 2805-j” (Maisch v Millard Fillmore Hosps., 262
AD2d 1017, 1017 [4th Dept 1999]; see Matter of Coniber v United Mem.
Med. Ctr., 81 AD3d 1329, 1330 [4th Dept 2011]; cf. Drum v Collure, 161
AD3d 1509, 1510 [4th Dept 2018]; see generally Katherine F. v State of
New York, 94 NY2d 200, 205 [1999]). One of the seven email
recipients, Highland Hospital®s chief operating officer, averred iIn
support of the cross-motion that she was responsible for Highland
Hospital’s quality assurance program; however, the remaining six email
recipients were neither Highland Hospital employees nor involved in
Highland Hospital’s quality assurance review process. Further,
although Highland Hospital’s senior quality improvement coordinator
averred that the email contained information that she would have
requested from Harris-Glocker for quality assurance review purposes,
“[a] party does not obtain the protection of [Education Law § 6527
(3)] merely because “the information sought . . . could have been
obtained during the course of a hospital review proceeding . . . [T]he
exemption applies only where the information was in fact so
obtained” ” (Crea v Newfane Inter-Community Mem. Hosp., 224 AD2d 976,
977 [4th Dept 1996]). Thus, the subject email 1s not exempted from
disclosure under CPLR article 31 pursuant to the confidentiality
conferred on information gathered by defendant In accordance with
Education Law 8 6527 (3) and Public Health Law § 2805-m (see Maisch,
262 AD2d at 1017-1018; cf. Pasek v Catholic Health Sys., Inc., 159
AD3d 1553, 1554 [4th Dept 2018]). In light of our conclusion,
plaintiffs” alternative contention that the email falls within a
statutory exception to the privilege i1s academic.

Finally, we agree with plaintiffs that the court erred to the
extent that i1t determined that denial of their motion was warranted
based on plaintiffs® purported failure to comply with the good faith
conferral requirement of 22 NYCRR 202.20-f. The denial of a discovery
motion pursuant to that rule is without prejudice (22 NYCRR 202.20-F
[c]) and, in any event, further efforts “to resolve the present
dispute non-judicially would have been futile” under the circumstances
of this case (Yargeau v Lasertron, 74 AD3d 1805, 1806 [4th Dept 2010]
[internal quotation marks omitted]).
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We therefore modify the order by denying the cross-motion and
granting the motion to the extent that plaintiffs seek to compel
disclosure of the subject email.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment (denominated order) of the Supreme Court,
Onondaga County (Gerard J. Neri, J.), entered March 11, 2022, in a
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proceeding pursuant to CPLR article 78 and declaratory judgment
action. The judgment, insofar as appealed from, denied in part the
motion of respondents-defendants to dismiss the amended petition-
complaint.

It is hereby ORDERED that the judgment insofar as appealed from
is unanimously reversed on the law without costs, the motion insofar
as it seeks dismissal of the amended petition-complaint is granted,
and the amended petition-complaint is dismissed in its entirety.

Memorandum: In this hybrid CPLR article 78 proceeding and
declaratory judgment action, respondent-defendant City of Syracuse
(City) appeals from a judgment that, inter alia, denied in part the
motion of the City and respondent-defendant Ben Walsh, individually
and as Mayor of the City of Syracuse (Mayor) (collectively,
respondents), to dismiss the amended petition-complaint (amended
petition) or for judgment on the merits and granted those parts of the
amended petition seeking relief related to the City’s alleged duty to
maintain the Christopher Columbus Monument (Monument) iIn its present
form and location in St. Mary’s Circle In downtown Syracuse. We
reverse the judgment insofar as appealed from.

The Monument was given to the City in 1934 and placed in St.
Mary’s Circle, where 1t has remained to date. In the early 1990s, the
City undertook a restoration of the Monument, fountain, and
surrounding plaza in St. Mary’s Circle, assisted in part by a grant
from the New York State Office of Parks, Recreation and Historic
Preservation (Parks). The 1990 contract between the City and Parks
governing the terms of the grant (Project Agreement) required the City
to execute “an agreement conveying an easement or preservation
restriction to [Parks] and such others as [Parks] deems appropriate.”
The City and State subsequently executed and filed a Preservation
Covenant in satisfaction of that obligation. The restoration of St.
Mary’s Circle was also partially funded by a donation from the
Columbus Monument Memorial Association (Association) that was accepted
by the City in 1991.

In October 2020, following a series of community conversations
facilitated by a non-profit organization and the solicitation of
recommendations from an action committee organized by the Mayor
regarding the presence of the Monument in St. Mary’s Circle, the Mayor
announced an intention to move forward with the steps required by
local and state law to relocate the Monument from St. Mary’s Circle to
another site. The City and Parks subsequently executed and filed an
agreement terminating the Preservation Covenant.

Petitioners thereafter commenced the instant hybrid proceeding.
Respondents moved to, inter alia, dismiss the amended petition on the
grounds that the claims were premature because no final determination
had been made and that petitioners lacked standing to bring the claims
in the amended petition. Supreme Court denied the motion iIn part and
granted the amended petition insofar as it sought relief pursuant to
CPLR 7803 (1) and (3) enjoining the City from doing anything other
than conserving and maintaining the Monument and insofar as it sought
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declarations that the City had no legal right to alter or remove the
Monument, that the Monument had not exceeded its useful life, that the
Preservation Covenant had not been validly terminated, and that
petitioners were third-party beneficiaries of the City’s obligation to
preserve and maintain the Monument for its useful life.

We agree with the City that petitioners” claims for relief
pursuant to CPLR 7803 (1) and (3) and for declarations that the City
lacks the legal right to alter or move the Monument and that any such
alteration or movement would violate both the City’s duty to protect
the Monument and section 8-111 of the Charter of the City of
Syracuse—1960 (City Charter) are premature and must be dismissed
because they are not ripe for judicial review (see Matter of Agoglia v
Benepe, 84 AD3d 1072, 1076 [2d Dept 2011]; see generally Matter of
State of New York v Calhoun, 106 AD3d 1470, 1472 [4th Dept 2013]). A
proceeding under CPLR article 78 generally “shall not be used to
challenge a determination” that i1s “not final or can be adequately

reviewed by appeal . . . to some other body or officer” (CPLR 7801
[1])- Similarly, “a court should decline to apply the discretionary
relief of declaratory judgment . . . to administrative determinations

unless these arise iIn the context of a controversy ripe for judicial
resolution” (Church of St. Paul & St. Andrew v Barwick, 67 NY2d 510,
518 [1986], cert denied 479 US 985 [1986] [internal quotation marks
omitted]). For the purpose of both a CPLR article 78 proceeding and a
declaratory judgment action, “[t]he concept of finality requires an
examination of the completeness of the administrative action and a
pragmatic evaluation of whether the decision-maker has arrived at a
definitive position on the issue that inflicts an actual, concrete
injury” (id. at 519 [internal quotation marks omitted]; see Matter of
Best Payphones, Inc. v Department of Info. Tech. & Telecom. of City of
N.Y., 5 NY3d 30, 34 [2005], rearg denied 5 NY3d 824 [2005]; see
generally Matter of Goodyear v New York State Dept. of Health, 163
AD3d 1427, 1428-1429 [4th Dept 2018], lv denied 32 NY3d 914 [2019];
Matter of Committee to Save Beacon Theater v City of New York, 146
AD2d 397, 402-404 [1st Dept 1989]). Further, in order for the
administrative action to be considered final, it must be the case that
the alleged injury from the administrative action “may not be
prevented or significantly ameliorated by further administrative
action or by steps available to the complaining party” (Best
Payphones, Inc., 5 NY3d at 34; see Church of St. Paul & St. Andrew, 67
NY2d at 520).

Contrary to the court’s determination, the December 7, 2020
letter from an Assistant Corporation Counsel for the City to Parks
does not constitute a final administrative determination regarding the
future of the Monument. In that letter, the Assistant Corporation
Counsel requested an opinion from Parks whether the Preservation
Covenant—which had a stated term of “ “23 years or the useful life of
the 1mprovement, made with funds provided . . . whichever is
longer” ”—was still In effect and what regulatory role, if any, Parks
might still have iIn the City’s decision. The letter itself thus
acknowledges that the City had not yet made a final determination and
that further action with respect to St. Mary’s Circle and the Monument
might involve Parks or might be precluded by the Preservation
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Covenant. Further, in support of their motion, respondents submitted
evidence establishing that multiple administrative steps would be
required before any action could be taken with respect to the
Monument. Those steps iInclude a requirement that the City obtain a
certificate of appropriateness from the Syracuse Landmark Preservation
Board with respect to any proposed material changes to St. Mary’s
Circle and the Monument, in the absence of which “finality i1s lacking”
(Committee to Save Beacon Theater, 146 AD2d at 403; see City of
Syracuse Zoning Rules and Regulations, part C, § VII, art 6 [A]). We
note that, in determining whether to grant such a certificate, the
Syracuse Landmark Preservation Board is obligated to consider the very
iIssues raised by petitioners iIn this proceeding, i1.e., the historical
and architectural value and significance of the property to be altered
(see City of Syracuse Zoning Rules and Regulations, part C, 8§ VII, art

6 [A])-

Contrary to the further conclusion of the court, there iIs nothing
in the plain language of section 8-111 of the City Charter that
precludes the City from altering or moving the Monument such that
petitioners’ “right to relief [under CPLR article 78] is “clear’ and
the duty sought to be enjoined is performance of an act commanded to
be performed by law and involving no exercise of discretion” (Matter
of Hamptons Hosp. & Med. Ctr. v Moore, 52 NY2d 88, 96 [1981]).
Instead, the issue whether the City would be acting in bad faith or
wasting public resources in violation of section 8-111 of the City
Charter 1T 1t were to alter the Monument or move it from St. Mary’s
Circle i1s not “so clear as not to admit [any] reasonable doubt or
controversy” (Matter of Association of Surrogates & Supreme Ct.
Reporters within City of N.Y. v Bartlett, 40 NY2d 571, 574 [1976]; see
generally Second Class Cities Law 8§ 22; Montecalvo v City of Utica,
170 Misc 2d 107, 110-112 [Sup Ct, Oneida County 1996], affd 233 AD2d
960 [4th Dept 1996], appeal dismissed 89 NY2d 938 [1997]). Thus, this
is not a matter in which CPLR article 78 relief may lie in the absence
of a final administrative determination (see Hamptons Hosp. & Med.
Ctr., 52 NY2d at 96).

The remaining claims for declaratory relief granted by the court,
i.e., that “the Monument has not exceeded its useful life,” that the
“Termination of Protective Covenant filed . . . on March 22, 2021 is
null and void,” and that “[p]etitioners are third-party beneficiaries
of the City’s obligation to preserve and maintain the Monument for its
useful life,” relate to petitioners’ alleged rights as third-party
beneficiaries of the Project Agreement or the Preservation Covenant.

A declaratory judgment cause of action is “an appropriate vehicle for
settling justiciable disputes as to contract rights and obligations”
(Kalisch-Jarcho, Inc. v City of New York, 72 NY2d 727, 731 [1988]; see
Burrstone Energy Ctr., LLC v Faxton-St. Luke’s Healthcare, 162 AD3d
1554, 1554-1555 [4th Dept 2018]). Nevertheless, we agree with the
City that petitioners are not third-party beneficiaries of either
contract (see generally Katz v DePaola, 211 AD3d 1020, 1021 [2d Dept
2022]; Logan-Baldwin v L.S.M. Gen. Contrs., Inc., 94 AD3d 1466, 1468
[4th Dept 2012]) and that they therefore lack standing to enforce the
terms of those agreements or to challenge the termination of the
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Preservation Covenant by the City and Parks (see Mendel v Henry Phipps
Plaza W., Inc., 6 NY3d 783, 786-787 [2006]; Matter of Coalition for
Cobbs Hill v City of Rochester, 194 AD3d 1428, 1435-1436 [4th Dept
2021]) .-

Although “[g]overnment contracts often confer benefits to the
public at large[, that fact alone] is not . . . a sufficient basis in
itself to infer the government’s iIntention to make any particular
member of the public a third party beneficiary, entitled to sue on
such contract” (Grunewald v Metropolitan Museum of Art, 125 AD3d 438,
439 [1st Dept 2015], lv denied 27 NY3d 907 [2016]; see generally
Fourth Ocean Putnam Corp. v Interstate Wrecking Co., 66 Ny2d 38, 44
[1985]). Instead, “ “an intent to benefit the third party must be
shown, and, absent such intent, the third party is merely an
incidental beneficiary with no right to enforce the particular
contracts” ” (Dormitory Auth. of the State of N.Y. v Samson Constr.
Co., 30 NY3d 704, 710 [2018]; see Port Chester Elec. Constr. Corp. v
Atlas, 40 NY2d 652, 655 [1976]; see also Nature Conservancy v Congel,
253 AD2d 248, 253 [4th Dept 1999]). Such intent is shown “when the
third party i1s the only one who could recover for the breach of
contract or when 1t is otherwise clear from the language of the
contract that there was an intent to permit enforcement by the third
party” (Dormitory Auth. of the State of N.Y., 30 NY3d at 710 [internal
quotation marks omitted]). Neilther situation is present here. Parks
clearly has an enforcement right with respect to both the Project
Agreement and the Preservation Covenant, and therefore it cannot be
concluded that petitioners are the only parties who can recover under
those contracts (see i1d.). Further, although the court relied on the
status of certain petitioners as donors to the restoration project,
nothing in the plain language of the Project Agreement, which was
executed in 1990, specifies or anticipates how the City would
appropriate or raise its share of the funds for the restoration.
Instead, with respect to donations that contract states only that
“[m]atching funds must be raised in full by June 30, 1990.” The funds
raised by the Association, to which three individual petitioners
contributed, were not donated until October 1991, and the City
ordinance accepting that donation contains no language from which 1t
can be inferred that, in accepting the donation, the City was
recognizing an enforcement right on the part of the Association or
that the donation was made subject to any specific conditions (see
id.; cf. Smithers v St. Luke’s-Roosevelt Hosp. Ctr., 281 AD2d 127, 139
[1st Dept 2001]).

Further, the Project Agreement expressly obligated the City to
execute “an agreement conveying an easement or preservation
restriction to [Parks] and such others as [Parks] deems appropriate”
with no reference to any other known or unknown donor to the
restoration project. Thus, the language of the Project Agreement
belies the conclusion that the restrictive covenant obligation was
included In the Project Agreement for the specific benefit of any
petitioner (cf. Nature Conservancy, 253 AD2d at 253). The
Preservation Covenant itself also contains no language from which it
can be inferred that petitioners were among its intended beneficiaries
(see Wheeler v Del Duca, 151 AD3d 1005, 1006 [2d Dept 2017]). Thus,
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even assuming, arguendo, that petitioner-plaintiff Columbus Monument
Corporation is a legal successor-in-interest to the Association, we
conclude that petitioners lack standing to seek declaratory relief
with respect to the Project Agreement, the Preservation Covenant, or
the termination of the Preservation Covenant.

In light of our determination, we do not address the City’s
remaining contentions.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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CA 22-01332
PRESENT: WHALEN, P.J., PERADOTTO, BANNISTER, MONTOUR, AND GREENWOOD, JJ.

ROBERT T. BURNETT, PLAINTIFF-RESPONDENT,
\ ORDER

DESTINI ALLEN, BRIAN J. SMITH AND J&L
JANITORIAL SERVICES, INC., DOING BUSINESS AS
K&K JANITORIAL SERVICE, DEFENDANTS-APPELLANTS.
(APPEAL NO. 1.)

HAGELIN SPENCER LLC, BUFFALO (LAURA B. GARDINER OF COUNSEL), FOR
DEFENDANT-APPELLANT DESTINI ALLEN.

SMITH, SOVIK, KENDRICK & SUGNET, P.C., WILLIAMSVILLE (ALAN J. BEDENKO OF
COUNSEL), FOR DEFENDANTS-APPELLANTS BRIAN J. SMITH AND J&L JANITORIAL
SERVICES, INC., DOING BUSINESS AS K&K JANITORIAL SERVICE.

ANDREWS, BERNSTEIN, MARANTO & NICOTRA, PLLC, BUFFALO (ANTHONY IACONO OF
COUNSEL), FOR PLAINTIFF-RESPONDENT .

Appeals from an order of the Supreme Court, Erie County (Lynn W.
Keane, J.), entered July 29, 2022. The order, among other things,
granted iIn part the cross-motion of plaintiff for summary judgment.

It is hereby ORDERED that said appeals are unanimously dismissed
without costs (see Matter of Eric D. [appeal No. 1], 162 AD2d 1051, 1051
[4th Dept 1990]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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CA 22-01602
PRESENT: WHALEN, P.J., PERADOTTO, BANNISTER, MONTOUR, AND GREENWOOD, JJ.

ROBERT T. BURNETT, PLAINTIFF-RESPONDENT,
\ ORDER

DESTINI ALLEN, DEFENDANT,

BRIAN J. SMITH AND J&L JANITORIAL SERVICES, INC.,
DOING BUSINESS AS K&K JANITORIAL SERVICE,
DEFENDANTS-APPELLANTS.

(APPEAL NO. 2.)

SMITH, SOVIK, KENDRICK & SUGNET, P.C., WILLIAMSVILLE (ALAN J. BEDENKO OF
COUNSEL), FOR DEFENDANTS-APPELLANTS.

ANDREWS, BERNSTEIN, MARANTO & NICOTRA, PLLC, BUFFALO (ANTHONY IACONO OF
COUNSEL), FOR PLAINTIFF-RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Lynn W.
Keane, J.), entered October 4, 2022. The order denied the motion of
defendants Brian J. Smith and J&L Janitorial Services, Inc., doing
business as K&K Janitorial Service, for leave to reargue.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs (see Empire Ins. Co. v Food City, 167 AD2d 983, 984 [4th
Dept 1984]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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CA 22-01648
PRESENT: WHALEN, P.J., PERADOTTO, BANNISTER, MONTOUR, AND GREENWOOD, JJ.

ROBERT T. BURNETT, PLAINTIFF-RESPONDENT,
\ MEMORANDUM AND ORDER

DESTINI ALLEN, BRIAN J. SMITH AND J&L JANITORIAL
SERVICES, INC., DOING BUSINESS AS K&K JANITORIAL
SERVICE, DEFENDANTS-APPELLANTS.

(APPEAL NO. 3.)

HAGELIN SPENCER LLC, BUFFALO (LAURA B. GARDINER OF COUNSEL), FOR
DEFENDANT-APPELLANT DESTINI ALLEN.

SMITH, SOVIK, KENDRICK & SUGNET, P.C., WILLIAMSVILLE (ALAN J. BEDENKO OF
COUNSEL), FOR DEFENDANTS-APPELLANTS BRIAN J. SMITH AND J&L JANITORIAL
SERVICES, INC., DOING BUSINESS AS K&K JANITORIAL SERVICE.

ANDREWS, BERNSTEIN, MARANTO & NICOTRA, PLLC, BUFFALO (ANTHONY IACONO OF
COUNSEL), FOR PLAINTIFF-RESPONDENT .

Appeals from an amended order of the Supreme Court, Erie County
(Lynn W. Keane, J.), entered October 11, 2022. The amended order, among
other things, granted in part the cross-motion of plaintiff for summary
Jjudgment.

It 1s hereby ORDERED that the amended order so appealed from is
unanimously modified on the law by denying that part of plaintiff’s
cross-motion for summary judgment with respect to the significant
disfigurement category of serious injury within the meaning of Insurance
Law 8 5102 (d), and as modified the amended order is affirmed without
costs.

Memorandum: Plaintiff commenced this action to recover for
injuries he allegedly sustained in a motor vehicle accident. At the
time of the accident, plaintiff was a passenger in a vehicle operated by
defendant Destini Allen. Allen mistakenly pulled into the wrong
driveway. As Allen reversed her car out of the driveway and onto the
road, a vehicle owned by defendant J&L Janitorial Services, Inc., doing
business as K&K Janitorial Service and driven by defendant Brian J.
Smith (collectively, Smith defendants) collided with Allen’s vehicle.
As a result of the collision, plaintiff allegedly sustained serious
injuries to his face, head, and back. Allen moved for summary judgment
dismissing the complaint against her on the ground that plaintiff did
not sustain a qualifying serious injury under Insurance Law 8 5102 (d).
The Smith defendants cross-moved for, inter alia, summary judgment
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dismissing the complaint against them on the ground that Allen was
negligent as a matter of law and was the sole proximate cause of the
accident. Plaintiff cross-moved for summary judgment on the issues of
negligence and whether he sustained a serious injury. Supreme Court
denied Allen’s motion, denied the Smith defendants” cross-motion except
with respect to the issue of Allen’s negligence, and granted plaintiff’s
cross-motion for summary judgment to the extent of determining that
plaintiff was not negligent, that Allen was negligent, and that
plaintiff sustained a serious injury within the meaning of Insurance Law
8§ 5102 (d) under the significant disfigurement category. The Smith
defendants appeal, and Allen separately appeals.

The Smith defendants contend on their appeal that the court erred
in denying their cross-motion insofar as it sought summary judgment on
the issue of liability on the ground that Allen was the sole proximate
cause of the accident. We reject that contention. As the movants for
summary judgment, the Smith defendants “had the burden of establishing
as a matter of law that [Smith] was not negligent or that, even if
[Smith] was negligent, his negligence was not a proximate cause of the
accident” (Pagels v Mullen, 167 AD3d 185, 187 [4th Dept 2018]). To meet
that burden, the Smith defendants were required to establish that Smith
“fulfilled his common-law duty to see that which he should have seen [as
a driver] through the proper use of his senses . . . and to exercise
reasonable care under the circumstances to avoid an accident” (id.
[internal quotation marks omitted]; see Heltz v Barratt, 115 AD3d 1298,
1299 [4th Dept 2014], affd 24 NY3d 1185 [2014]). Viewing the evidence
in the light most favorable to the nonmoving parties, as we must, and
affording them the benefit of every reasonable inference (see Bank of
N.Y. Mellon v Simmons, 169 AD3d 1446, 1446 [4th Dept 2019]), we conclude
that the Smith defendants failed to meet their initial burden with
respect to either Smith’s negligence or proximate cause. In support of
their cross-motion, the Smith defendants submitted the transcripts of
plaintiff’s and Smith’s deposition testimony, which establish that,
although Smith was several car lengths away, he did not slow down before
the collision and did not attempt to swerve from the vehicle or sound
his horn, and the Smith defendants failed to submit any other evidence
establishing that there was nothing Smith could have done to avoid the
accident (see Pagels, 167 AD3d at 188-189).

We agree with Allen on her appeal, however, that the court erred in
granting that part of plaintiff’s cross-motion with respect to serious
injury under the significant disfigurement category, and we therefore
modify the amended order accordingly. Plaintiff failed to meet his
initial burden on his cross-motion of demonstrating that he sustained a
serious Injury under the significant disfigurement category (see
generally Waldron v Wild, 96 AD2d 190, 193-194 [4th Dept 1983]).
Although plaintiff submitted photographs of his facial scar in support
of his cross-motion, that evidence did not establish as a matter of law
that ““a reasonable person viewing [his face] iIn 1ts altered state would
regard the condition as unattractive, objectionable or as the subject of
pity or scorn” (Smyth v McDonald, 101 AD3d 1789, 1791 [4th Dept 2012]
[internal quotation marks omitted]; see Langensiepen v Kruml, 92 AD3d
1302, 1303 [4th Dept 2012]). Because plaintiff failed to meet his
initial burden on that part of his cross-motion with respect to serious
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injury under the significant disfigurement category, there is no need to
consider the sufficiency of Allen’s opposition (see Winegrad v New York
Univ. Med. Ctr., 64 NY2d 851, 853 [1985]).-

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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CA 22-00897
PRESENT: WHALEN, P.J., PERADOTTO, BANNISTER, MONTOUR, AND GREENWOOD, JJ.

MICHAEL FORNINO, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

NEW YORK CENTRAL MUTUAL FIRE INSURANCE COMPANY,
W.B. PAYNE COMPANY, INC., DEFENDANTS-RESPONDENTS,
ET AL., DEFENDANT.

(APPEAL NO. 1.)

SAUNDERS KAHLER, L.L.P., UTICA (MICHAEL D. CALLAN OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

SARETSKY KATZ & DRANOFF, L.L.P., ELMSFORD (ALLEN L. SHERIDAN OF
COUNSEL), FOR DEFENDANT-RESPONDENT NEW YORK CENTRAL MUTUAL FIRE
INSURANCE COMPANY .

SMITH, SOVIK, KENDRICK & SUGNET, P.C., SYRACUSE (ALAN J. BEDENKO OF
COUNSEL), FOR DEFENDANT-RESPONDENT W.B. PAYNE COMPANY, INC.

Appeal from an order of the Supreme Court, Oneida County (David
A. Murad, J.), entered May 3, 2022. The order denied plaintiff’s
motion for summary judgment on the amended complaint against defendant
New York Central Mutual Fire Insurance Company and defendant W.B.
Payne Company, Inc.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Same memorandum as in Fornino v New York Cent. Mut. Fire Ins. Co.
([appeal No. 2] — AD3d — [July 28, 2023] [4th Dept 2023]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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PRESENT: WHALEN, P.J., PERADOTTO, BANNISTER, MONTOUR, AND GREENWOOD, JJ.

MICHAEL FORNINO, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

NEW YORK CENTRAL MUTUAL FIRE INSURANCE COMPANY,
DEFENDANT-RESPONDENT,

ET AL., DEFENDANTS.

(APPEAL NO. 2.)

SAUNDERS KAHLER, L.L.P., UTICA (MICHAEL D. CALLAN OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

SARETSKY KATZ & DRANOFF, L.L.P., ELMSFORD (ALLEN L. SHERIDAN OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeal from a judgment (denominated order) of the Supreme Court,
Oneida County (David A. Murad, J.), entered May 3, 2022, iIn a
declaratory judgment action. The judgment, among other things,
granted the motion of defendant New York Central Mutual Fire Insurance
Company for summary judgment and dismissed plaintiff’s amended
complaint against it.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by vacating the provision dismissing
the amended complaint against defendant New York Central Mutual Fire
Insurance Company and as modified the judgment is affirmed without
costs.

Memorandum: Plaintiff 1s iInsured under a homeowner’s policy
(Policy) issued by defendant New York Central Mutual Fire Insurance
Company (NYCM) through an insurance agent, defendant W.B. Payne
Company, Inc. (W.B. Payne). After NYCM declined to defend and
indemnify plaintiff In a personal Injury action arising from the off-
premises use of a skid steer owned by plaintiff, plaintiff commenced
this action seeking, inter alia, a declaration that NYCM was obligated
under the Policy to defend and indemnifty him in the personal injury
action or, in the alternative, a determination that W.B. Payne
breached its duty of care as his insurance agent by failing to obtain
proper insurance coverage.

In appeal No. 1, plaintiff appeals from an order denying his
motion for summary judgment on the amended complaint against NYCM and
W.B. Payne. 1In appeal No. 2, plaintiff appeals from a judgment that
granted NYCM”s motion for summary judgment, declared that NYCM had no
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duty to defend or indemnify plaintiff under the Policy based on the
Policy’s Motor Vehicle Liability exclusion, and dismissed the amended
complaint against NYCM. In appeal No. 3, plaintiff appeals from an
order granting W.B. Payne’s cross-motion for summary judgment
dismissing the amended complaint and all cross-claims against it.

Addressing fTirst appeal No. 2, we reject plaintiff’s contention
that Supreme Court erred in granting NYCM”s motion inasmuch as we
conclude that the court properly determined that the occurrence was
not covered under the Policy because the Policy’s Motor Vehicle
Liability exclusion applies. “In determining a dispute over insurance
coverage, we first look to the language of the policy. We construe
the policy in a way that affords a fair meaning to all of the language
employed by the parties in the contract and leaves no provision
without force and effect” (Raymond Corp. v National Union Fire Ins.
Co. of Pittsburgh, Pa., 5 NY3d 157, 162 [2005], rearg denied 5 NY3d
825 [2005] [internal quotation marks omitted]). An iInsurer’s duty to
defend “is exceedingly broad” (Continental Cas. Co. v Rapid-American
Corp., 80 NY2d 640, 648 [1993] [internal quotation marks omitted]),
and any “ambiguities In an insurance policy are to be construed
against the insurer, particularly when found in an exclusionary
clause” (Breed v Insurance Co. of N. Am., 46 NY2d 351, 353 [1978],
rearg denied 46 NY2d 940 [1979]; see 140 Grist, Inc. v Privilege
Underwriters Reciprocal Exch., 185 AD3d 636, 638 [2d Dept 2020]).
Exclusions contained within the policy “are to be accorded a strict
and narrow construction,” and the insurance company “must satisfy the
burden which it bears of establishing that the exclusions . . . apply
in the particular case, and that they are subject to no other
reasonable interpretation” (Cragg v Allstate Indem. Corp., 17 NY3d
118, 122 [2011] [internal quotation marks omitted]). However, a court
will “not disregard clear provisions which the iInsurers inserted in
the policies and the insured accepted, and equitable considerations
will not allow an extension of coverage beyond its fair intent and
meaning In order to obviate objections which might have been foreseen
and guarded against” (Raymond Corp., 5 NY3d at 162).

Here, the Policy does not provide personal liability coverage or
coverage for medical payments to others if the motor vehicle involved
in the occurrence i1s being used somewhere other than the iInsured
location. There is no dispute that the occurrence at issue here did
not take place at either of the locations insured under the Policy.
Thus, the gquestion here is only whether the skid steer that was
involved In the occurrence is a “motor vehicle” under the terms of the
Policy. We conclude that it is. The Policy defines a “motor vehicle”
as “[a] self-propelled land or amphibious vehicle.” Contrary to
plaintiff’s contention, that definition “is reasonably susceptible of
only one meaning” (White v Continental Cas. Co., 9 NY3d 264, 268
[2007] [internal quotation marks omitted]). “[A]n ambiguity does not
arise from an undefined term in a policy”’-here, the term
“vehicle”“merely because the parties dispute the meaning of that
term” (Hansard v Federal Ins. Co., 147 AD3d 734, 737 [2d Dept 2017],
Iv denied 29 NY3d 906 [2017]). The relevant definition of “vehicle”
iIs “a means of carrying or transporting something” (Merriam-
Webster.com Dictionary, vehicle [https://www.merriam-webster.com/
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dictionary/vehicle]). Giving “vehicle” its “plain and ordinary
meaning does not result in ambiguity” (Hansard, 147 AD3d at 737) and,
therefore, “the plain and ordinary meaning of the language used [in
the Policy] must control its interpretation” (Malican v Blue Shield of
W. N.Y., 52 AD2d 190, 192 [4th Dept 1976]). Contrary to plaintiff’s
contention, the fact that the Vehicle and Traffic Law may define
“motor vehicle” differently is of no moment inasmuch as the contract
itself provides a definition of that term (see generally City of
Albany v Standard Acc. Ins. Co., 7 NY2d 422, 430 [1960]; Phoenix Ins.
Co. v Guthiel, 2 Ny2d 584, 588-589 [1957]). We note, however, that
the court erred in dismissing the amended complaint against NYCM iIn
this declaratory judgment action (see Teague v Automobile Ins. Co. of
Hartford, Conn., 71 AD3d 1584, 1586 [4th Dept 2010]; Lyell Party House
v Travelers Indem. Co., 11 AD3d 972, 973 [4th Dept 2004]), and we
therefore modify the judgment accordingly.

We reject plaintiff’s contention in appeal No. 3 that the court
erred In granting W.B. Payne’s cross-motion. “[l]nsurance agents have
a common-law duty to obtain requested coverage for their clients
within a reasonable time or inform the client of the Inability to do
so; however, they have no continuing duty to advise, guide or direct a
client to obtain additional coverage” (Murphy v Kuhn, 90 NY2d 266, 270
[1997]). “To set forth a case for negligence or breach of contract
against an insurance broker, a plaintiff must establish that a
specific request was made to the broker for the coverage that was not
provided in the policy” (American Bldg. Supply Corp. v Petrocelli
Group, Inc., 19 NY3d 730, 735 [2012], rearg denied 20 NY3d 1044
[2013]). “A general request for coverage will not satisfy the
requirement of a specific request for a certain type of coverage”
(Hoffend & Sons, Inc. v Rose & Kiernan, Inc., 7 NY3d 152, 158 [2006]).
Here, the evidence W.B. Payne submitted in support of its cross-motion
established that 1t had no record showing that plaintiff made a
specific request for third-party liability coverage related to use of
the skid steer at a property other than the two insured locations. In
opposition, plaintiff submitted evidence demonstrating that he had, at
most, made a general request for coverage and that W.B. Payne had, iIn
fact, obtained insurance coverage for the use of the skid steer at
plaintiff’s residence, in keeping with plaintiff’s assertion that the
skid steer was solely for personal use.

In light of our determinations in appeal Nos. 2 and 3,
plaintiff’s contention in appeal No. 1 that the court erred In denying
his motion is academic.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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MICHAEL FORNINO, PLAINTIFF-APPELLANT,
\ MEMORANDUM AND ORDER

NEW YORK CENTRAL MUTUAL FIRE INSURANCE COMPANY,

ET AL., DEFENDANTS,

AND W_B. PAYNE COMPANY, INC., DEFENDANT-RESPONDENT.
(APPEAL NO. 3.)

SAUNDERS KAHLER, L.L.P., UTICA (MICHAEL D. CALLAN OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

SMITH, SOVIK, KENDRICK & SUGNET, P.C., SYRACUSE (ALAN J. BEDENKO OF
COUNSEL), FOR DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Oneida County (David
A. Murad, J.), entered May 3, 2022. The order, among other things,
granted the cross-motion of defendant W.B. Payne Company, Inc. for
summary judgment dismissing plaintiff’s amended complaint and all
cross-claims against it.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Same memorandum as in Fornino v New York Cent. Mut. Fire Ins. Co.
([appeal No. 2] — AD3d — [July 28, 2023] [4th Dept 2023]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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\ MEMORANDUM AND ORDER

STEVEN A. YANCEY AND WHITE”S FARM SUPPLY, INC.,
DEFENDANTS-APPELLANTS.

CHELUS, HERDZIK, SPEYER & MONTE, P.C., BUFFALO (RICHARD J. ZIELINSKI
OF COUNSEL), FOR DEFENDANTS-APPELLANTS.

GOLDBLATT & ASSOCIATES, P.C., MOHEGAN LAKE (KENNETH B. GOLDBLATT OF
COUNSEL), FOR PLAINTIFF-RESPONDENT .

Appeal from an order of the Supreme Court, Oneida County (David
A. Murad, J.), entered April 26, 2022. The order, inter alia, granted
those parts of the motion of defendants seeking to compel plaintiff to
submit to a defense neuropsychological examination with safeguards and
for a protective order, and directed defendant to provide test
materials and raw data to plaintiff’s counsel.

It 1s hereby ORDERED that the order so appealed from is
unanimously modified on the law by vacating that part of the order
directing defendants to provide the testing materials and raw data
directly to plaintiff’s counsel and that part of the order granting
that part of defendants” motion for a protective order and as modified
the order is affirmed without costs.

Memorandum: Plaintiff commenced this action seeking damages for
injuries she allegedly sustained when the vehicle that she was driving
was struck by a flatbed tow truck operated by defendant Steven A.
Yancey and owned by defendant White’s Farm Supply, Inc. Plaintiff
alleged, inter alia, that she suffered a concussion, post-concussion
syndrome, and a traumatic brain Injury as a result of the accident.

In response to notice that defendants would be requesting an
independent neuropsychological evaluation, plaintiff’s counsel
indicated that plaintiff would be produced once the parties entered
into a stipulation requiring that the testing neuropsychologist
provide directly to plaintiff’s counsel the testing materials used
during the examination and the raw data generated. Specifically,
plaintiff proposed a stipulation whereby the testing materials and raw
data disclosed to plaintiff’s counsel would not be released to any
third party other than a licensed psychologist or neuropsychologist,
would not be placed in the public court file or copied, and would be
returned, unaltered, to defense counsel at the conclusion of the
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litigation.

Defendants contacted three neuropsychologists, each of whom
refused to conduct the examination under the terms outlined in the
proposed stipulation. Thereafter, defendants moved, inter alia, to
compel plaintiff to submit to an independent neuropsychological
examination and for a protective order pursuant to CPLR 3103 directing
that the data and materials be released to plaintiff’s treating
neuropsychologist and not directly to plaintiff’s counsel. Defendants
submitted the affidavits of the three neuropsychologists, each of whom
averred that they would not perform an examination on plaintiff if
they were required to release the testing materials and raw data
directly to plaintiff’s counsel.

Supreme Court granted defendants” motion to the extent that it
sought to compel plaintiff to submit to an independent
neuropsychological examination but ordered defendants to disclose the
testing materials and raw data directly to plaintiff’s counsel,
subject to the safeguards set forth in plaintiff’s proposed
stipulation. Defendants appeal.

Defendants contend that the court abused i1ts discretion iIn
ordering that the testing materials and raw data be provided directly
to plaintiff’s counsel because the order has resulted in prejudice to
defendants inasmuch as they are unable to obtain an examination
subject to the conditions imposed. It is well settled that “[a] trial
court has broad discretion in supervising the discovery process, and
its determinations will not be disturbed absent an abuse of that
discretion” (Giles v Yi, 105 AD3d 1313, 1315 [4th Dept 2013], mod sub
nom. Hamilton v Miller, 23 NY3d 592 [2014] [internal quotation marks
omitted]). The CPLR provides that the court may issue ‘“a protective
order denying, limiting, conditioning or regulating the use of any
disclosure device . . . to prevent unreasonable annoyance, expense,
embarrassment, disadvantage, or other prejudice to any person or the
courts” (CPLR 3103 [a]; see Giordano v New Rochelle Mun. Hous. Auth.,
84 AD3d 729, 730-731 [2d Dept 2011]).

Here, defendants have established that they were unable to obtain
an independent neuropsychological examination under the conditions
contemplated by the proposed stipulation, which have been Imposed by
the court. We note that several cases cited by plaintiff (see Jessica
H. v Spagnolo, 41 AD3d 1261, 1263 [4th Dept 2007]; Marable v Hughes,
38 AD3d 1344, 1344-1345 [4th Dept 2007]; Anderson v Seigel, 255 AD2d
409, 410 [2d Dept 1998]; Andruszewski v Cantello, 247 AD2d 876, 876-
877 [4th Dept 1998]) are distinguishable because, inter alia, in those
cases the testing in question had already been conducted. Thus, under
the facts and circumstances presented, we vacate that portion of the
order directing defendants to provide the testing materials and raw
data directly to plaintiff’s counsel. In light of our determination
with regard to disclosure, we conclude that defendants” request for a
protective order is premature and we therefore further modify the
order by vacating that part of the order granting that part of
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defendants” motion for a protective order. OFf course, nothing iIn our
decision precludes plaintiff from moving, after having appeared for
examination, to compel the disclosure of the testing materials and raw
data directly to her counsel (see Giordano, 84 AD3d at 730-731).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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PRESENT: SMITH, J.P., LINDLEY, CURRAN, MONTOUR, AND OGDEN, JJ.

IN THE MATTER OF THE ESTATE OF RICHARD N.
PANELLA, DECEASED.

—————————————————————————————————————————————— MEMORANDUM AND ORDER
NICOLE A. IVIE AND STEPHEN R. PANELLA,

PETITIONERS-APPELLANTS,

\Y

DEBORAH WHALEN PANELLA, RESPONDENT-RESPONDENT .
(APPEAL NO. 1.)

BYRNE, COSTELLO & PICKARD, P.C., SYRACUSE (JORDAN R. PAVLUS OF
COUNSEL), FOR PETITIONERS-APPELLANTS.

BARCLAY DAMON LLP, SYRACUSE (JON P. DEVENDORF OF COUNSEL), FOR
RESPONDENT-RESPONDENT .

Appeal from an order of the Surrogate’s Court, Oneida County
(Louis P. Gigliotti, S.), entered August 3, 2021. The order, among
other things, denied petitioners” motion for summary judgment.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs.

Same memorandum as In Matter of Estate of Panella ([appeal No. 2]
— AD3d — [July 28, 2023] [4th Dept 2023]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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IN THE MATTER OF THE ESTATE OF RICHARD N.
PANELLA, DECEASED.

—————————————————————————————————————————————— MEMORANDUM AND ORDER
NICOLE A. IVIE AND STEPHEN R. PANELLA,

PETITIONERS-APPELLANTS;

DEBORAH WHALEN PANELLA, RESPONDENT-RESPONDENT.
(APPEAL NO. 2.)

BYRNE, COSTELLO & PICKARD, P.C., SYRACUSE (JORDAN R. PAVLUS OF
COUNSEL), FOR PETITIONERS-APPELLANTS.

BARCLAY DAMON LLP, SYRACUSE (JON P. DEVENDORF OF COUNSEL), FOR
RESPONDENT-RESPONDENT .

Appeal from an order of the Surrogate’s Court, Oneida County
(Louis P. Gigliotti, S.), entered September 21, 2022. The order
dismissed the petition.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Petitioners, who are the adult children of Richard
N. Panella (decedent), commenced this proceeding seeking to enforce a
provision (“will provision”) In the 1989 Separation Agreement
(Agreement) and Final Decree of Divorce (Decree) between decedent and
their mother, Carol D. Jubenville (mother). The will provision stated
that decedent and the mother would ““execute his or her Last Will and
Testament, naming [petitioners] as irrevocable beneficiar[ies] . . .
of 100% of the existing assets of his or her gross estate.” The
Agreement and Decree further stated that decedent and the mother would
“provide the other with a conformed copy of the executed will.”

In appeal No. 1, petitioners appeal from an order insofar as it
denied their motion for summary judgment, while in appeal No. 2
petitioners appeal from an order that dismissed their petition
following a hearing. In appeal No. 3, petitioners appeal from an
amended order that corrected typographical errors in the order in
appeal No. 2.

As a preliminary matter, we conclude that the appeals from the
order in appeal No. 1 and amended order in appeal No. 3 must be
dismissed. Although we agree with petitioners that their contentions
related to their summary judgment motion are not moot, we nevertheless
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dismiss the appeal from the order in appeal No. 1 because that order
is subsumed in the final order iIn appeal No. 2 (see Matter of Tehan
[Tehan”s Catalog Showrooms, Inc.] [appeal No. 2], 144 AD3d 1530, 1531
[4th Dept 2016]; Hughes v Nussbaumer, Clarke & Velzy, 140 AD2d 988,
988 [4th Dept 1988]; Chase Manhattan Bank, N.A. v Roberts & Roberts,
63 AD2d 566, 567 [1lst Dept 1978]; see generally CPLR 5501 [a] [1])-
The issues raised on the appeal from the order denying petitioners’
motion for summary judgment are brought up for review on the appeal
from the final order (see CPLR 5501 [a] [1]; Matter of Aho, 39 NY2d
241, 248 [1976]; State of New York v 158th St. & Riverside Dr. Hous.
Co., Inc., 100 AD3d 1293, 1295 n 2 [3d Dept 2012], Iv denied 20 NY3d
858 [2013]). Additionally, inasmuch as the amended order in appeal
No. 3 did not make any material or substantive changes to the order in
appeal No. 2, the appeal from the amended order in appeal No. 3 must
be dismissed (see Schachtler Stone Prods., LLC v Town of Marshall, 209
AD3d 1316, 1318 [4th Dept 2022]; Matter of Kolasz v Levitt, 63 AD2d
777, 779 [3d Dept 1978]).-

Decedent died In 2017, and the terms of his 2016 will left his
entire estate to respondent, who was his second wife. Ignorant of the
provisions of the Agreement and Decree, petitioners signed waivers of
process and consented to the probate of decedent’s 2016 will.
Surrogate’s Court entered a decree granting probate on June 1, 2017.
Later, the mother had occasion to review the Decree, and informed
petitioners about the will provision.

We conclude that the Surrogate properly denied petitioners”’
motion for summary judgment. This proceeding, at its heart, is a
breach of contract action by two adult children who are seeking to
enforce a separation agreement that was executed when they were
minors. According to petitioners, they are third-party beneficiaries
of the will provision contained In the Agreement and Decree and
decedent breached that contract when he failed to leave them 100% of
his estate in his 2016 will. Petitioners, however, failed to submit
decedent’s will in support of their motion and, In any event, they
failed to establish as a matter of law that decedent breached the
Agreement and Decree.

“It 1s well settled that the elements of a breach of contract
cause of action are the existence of a contract, the plaintiff’s
performance under the contract, the defendant’s breach of that
contract, and resulting damages” (Arista Dev., LLC v Clearmind
Holdings, LLC, 207 AD3d 1127, 1127 [4th Dept 2022] [emphasis added and
internal quotation marks omitted]; see Pearl St. Parking Assoc. LLC v
County of Erie, 207 AD3d 1029, 1031 [4th Dept 2022]; Wilsey v 7203
Rawson Rd., LLC, 204 AD3d 1497, 1498-1499 [4th Dept 2022]). As
alleged third-party beneficiaries of the contract, however,
petitioners were not required to demonstrate performance, and we
therefore agree with petitioners that the Surrogate improperly focused
on whether the mother performed under the Agreement and Decree.

“It has been long established that a third party may sue as a
beneficiary on a contract made for [the third party’s] benefit . . .
An intent to benefit the third party must be shown . . . Absent such
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intent, the third party is merely an incidental beneficiary with no
right to enforce the particular contract” (Goresen v Gallagher, 97
AD2d 626, 627 [3d Dept 1983], Iv denied 61 NY2d 602 [1984]). In the
seminal case of Forman v Forman (17 NY2d 274 [1966]), the Court of
Appeals recognized the right of infant children to enforce separation
agreement provisions where the children are the actual and direct
beneficiaries of a provision In that agreement (see Markwica v Davis,
99 AD2d 906, 906-907 [3d Dept 1984], affd 64 NY2d 38 [1984]; Forman,
17 NY2d at 280; Drake v Drake, 89 AD2d 207, 209 [4th Dept 1982]).

Notably, the Court in Forman allowed the children’s action
against the father to proceed even though it was established that the
mother was the first to breach the separation agreement (see Forman,
17 NY2d at 283). Relying on Forman, we conclude that petitioners”
right to enforce the Decree against decedent’s estate i1Is not dependent
on the mother’s performance of her obligations.

Where, as here, a separation agreement is iIncorporated but not
merged into a judgment of divorce, the agreement “is a contract
subject to the principles of contract construction and interpretation”
(Matter of Meccico v Meccico, 76 NY2d 822, 823-824 [1990], rearg
denied 76 NY2d 889 [1990]; see Matter of Wheeler v Wheeler, 174 AD3d
1507, 1508 [4th Dept 2019]). “[A] written agreement that is complete,
clear and unambiguous on its face must be enforced according to the
plain meaning of its terms . . . Whether a contract is ambiguous is a
question of law and extrinsic evidence may not be considered unless
the document itself 1s ambiguous . . . Where, however, contract
language i1s reasonably susceptible of more than one interpretation,

. . . extrinsic or parol evidence may be then permitted to determine
the parties’ intent as to the meaning of that language” (Timkey v City
of Lockport, 167 AD3d 1490, 1491-1492 [4th Dept 2018] [internal
quotation marks omitted]; see Ames v County of Monroe, 162 AD3d 1724,
1725-1726 [4th Dept 2018]; see generally Greenfield v Philles Records,
98 NY2d 562, 569-570 [2002]).-

To determine whether a contractual provision is ambiguous, the
entire agreement must be reviewed as a whole, “and “[p]articular words
should be considered, not as iIf isolated from the context, but in the
light of the obligation as a whole and the intention of the parties as
manifested thereby”  (Riverside S. Planning Corp. v CRP/Extell
Riverside, L.P., 13 NY3d 398, 404 [2009]; see Brad H. v City of New
York, 17 NY3d 180, 185-186 [2011]; Continental Indus. Capital, LLC v
Lightwave Enters., Inc., 85 AD3d 1639, 1640 [4th Dept 2011]). *“An
agreement is unambiguous if the language i1t uses has a definite and
precise meaning, unattended by danger of misconception in the purport
of the [agreement] itself, and concerning which there is no reasonable
basis for a difference of opinion” (Ellington v EMI Music, Inc., 24
NY3d 239, 244 [2014] [internal quotation marks omitted]; see Dan’s
Hauling & Demo, Inc. v GMMM Hickling, LLC, 193 AD3d 1404, 1406 [4th
Dept 2021]).

“Ambiguity In a contract arises where the contract, read as a
whole, fails to disclose i1ts purpose and the parties” intent . . . ,
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or where specific language is susceptible of two reasonable
interpretations . . . [A] party seeking summary judgment has the
burden of establishing that the construction it favors is the only
construction which can fairly be placed thereon” (Dan’s Hauling &
Demo, Inc., 193 AD3d at 1406-1407 [internal quotation marks omitted];
see Donahue v Cuomo, 38 NY3d 1, 13 [2022]; see generally Chimart
Assoc. v Paul, 66 NY2d 570, 573 [1986]).

Here, upon review of the Agreement and Decree, we conclude that
the will provision is ambiguous. Although the will provision required
the mother and decedent to name petitioners in their wills as 100%
beneficiaries of their then “existing” gross estates and contained no
termination provision, the Agreement and Decree contained various
provisions setting out benefits to petitioners that would terminate
upon their emancipation, as defined therein, as well as provisions
with no termination clause that would necessarily terminate upon
petitioners reaching the age of majority (see Matter of Stroud v Vahl,
74 AD3d 1726, 1727 [4th Dept 2010]; Matter of Osmundson v
Held-Cummings, 20 AD3d 922, 923 [4th Dept 2005], lv denied 5 NY3d 711
[2005]; see generally Domestic Relations Law 8§ 2).

Consequently, we agree with respondent that the will provision
was ambiguous regarding its expiration date. Reading the Agreement
and Decree as a whole, including the numerous provisions for which
termination would necessarily occur even without a specific
termination provision, we conclude that petitioners failed to meet
their burden of establishing that their interpretation of the will
provision is the only construction that can fairly be made. The
Surrogate therefore properly denied petitioners” motion for summary
judgment.

Following a hearing, the Surrogate concluded that petitioners
failed to establish entitlement to relief. Preliminarily, we agree
with petitioners that the Surrogate erred iIn determining that
petitioners may enforce the Agreement and Decree only if they
establish that the mother requested that the will provision be
inserted Into the operative documents. Although “[1]n ascertaining
the rights of an asserted third-party beneficiary, the intention of
the promisee is of primary importance” (Drake, 89 AD2d at 209), here
the evidence at the hearing established that both the mother and
decedent were promisees, and that decedent, the promisee at issue In
this proceeding, requested that the provision be inserted into the
Agreement.

Nevertheless, we conclude that the Surrogate properly dismissed
the petition because petitioners” own evidence at the hearing,
including the testimony of the mother, established that it was the
intention of decedent and the mother to leave their assets exclusively
to petitioners but only while they were minors (see generally Matter
of Brooks v Brooks, 171 AD3d 1462, 1464 [4th Dept 2019]).

Contrary to petitioners” remaining contention, the Surrogate did
not violate the law of the case doctrine. Initially, the law of the



-5- 332
CA 22-01573

case doctrine would not apply to the conclusions reached by the
Surrogate in the context of the summary judgment motion because the
Surrogate’s “ “holding in relation to the prior motion . . . was based
on the facts and law presented by the parties in that procedural
posture, and no more”  (Baumann Realtors, Inc. v First Columbia
Century-30, LLC, 152 AD3d 1215, 1216-1217 [4th Dept 2017]). Moreover,
“[t]he law of the case doctrine does not apply to appellate review of
a subordinate court’s order” (Hey v Town of Napoli, 265 AD2d 803, 804
[4th Dept 1999]; see Burgundy Basin Inn v Watkins Glen Grand Prix
Corp., 51 AD2d 140, 143 [4th Dept 1976]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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IN THE MATTER OF THE ESTATE OF RICHARD N.
PANELLA, DECEASED.
---------------------------------------------- MEMORANDUM AND ORDER

NICOLE A. IVIE AND STEPHEN R. PANELLA,
PETITIONERS-APPELLANTS;

DEBORAH WHALEN PANELLA, RESPONDENT-RESPONDENT.
(APPEAL NO. 3.)

BYRNE, COSTELLO & PICKARD, P.C., SYRACUSE (JORDAN R. PAVLUS OF
COUNSEL), FOR PETITIONERS-APPELLANTS.

BARCLAY DAMON LLP, SYRACUSE (JON P. DEVENDORF OF COUNSEL), FOR
RESPONDENT-RESPONDENT .

Appeal from an amended order of the Surrogate’s Court, Oneida
County (Louis P. Gigliotti, S.), entered October 11, 2022. The
amended order dismissed the petition.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs.

Same memorandum as In Matter of Estate of Panella ([appeal No. 2]
— AD3d — [July 28, 2023] [4th Dept 2023]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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LETITIA JAMES, ATTORNEY GENERAL, ALBANY (OWEN DEMUTH OF COUNSEL), FOR
RESPONDENT-APPELLANT .

COLLIGAN LAW, LLP, BUFFALO (ERICK KRAEMER OF COUNSEL), FOR
PETITIONER-RESPONDENT .

Appeal from a judgment (denominated order) of the Supreme Court,
Erie County (Paul Wojtaszek, J.), entered February 10, 2022, In a
proceeding pursuant to CPLR article 78. The judgment granted the
petition.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously reversed on the law without costs and the petition is
dismissed.

Memorandum: Petitioner, MDS Associates, Inc. (MDS), commenced
this CPLR article 78 proceeding seeking to annul a determination that
denied its application for recertification of MDS as a women-owned
business enterprise (WBE) (see Executive Law 8 310 [15]; 5 NYCRR
144.2). MDS is a distributor of personal protective equipment and
other products. From its Incorporation in 1986 until 2010, Marianne
Stec (Marianne) was the 51% owner and Donald Stec (Donald) was the 49%
owner. In approximately 1991, MDS was certified by respondent, New
York State Department of Economic Development, Division of Minority
and Women”s Business Development (Division), as a WBE. In 2010,
Marianne and Donald, respectively, transferred their ownership
interests to their daughter-in-law Sarah Stec (Sarah) and their son
Chris Stec (Chris).

In 2016, MDS applied for recertification as a WBE, but the
Division denied the application, based on MDS’s failure to meet three
eligibility criteria related to Sarah’s ownership and control of MDS.
MDS filed an administrative appeal. The Administrative Law Judge
(ALJ) recommended that the determination be affirmed, and the
Executive Director of the Division accepted that recommendation.
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Supreme Court granted MDS’s petition, remitted the application
for WBE certification to the Division, and directed the Division to
grant the application. The Division appeals. We reverse the judgment
and dismiss the petition.

“ “In reviewing an administrative agency determination, [courts]
must ascertain whether there i1s a rational basis for the action in
question or whether it is arbitrary and capricious” ” (Matter of
Peckham v Calogero, 12 NY3d 424, 431 [2009]; see generally CPLR 7803
[3])- Here, we agree with the Division that i1ts determination is
supported by a rational basis and is not arbitrary and capricious.

It was rational for the Division to determine that Sarah’s
contribution was not proportionate to her equity interest in the
business enterprise (see 5 NYCRR 144.2 [former (a) (1)]). After the
Division received MDS’s initial application, it requested, among other
things, “a detailed narrative showing how [Sarah®s] . . . contribution
of money, property, equipment or expertise iIs proportionate to” her
51% ownership interest. With respect to that request, MDS submitted a
brief response stating that there was no corresponding documentation
because Sarah had been gifted 51% of the company by Marianne so that
MDS could keep its status as a WBE. MDS also submitted documents
summarizing, inter alia, Sarah’s and Chris’s respective duties iIn the
business.

We conclude that the record properly before the ALJ established
that Chris contributed more significant expertise than Sarah, who
mainly handled administrative tasks, and that a rational basis exists
for the Division’s determination that Sarah’s contributions were not
proportionate to her 51% equity interest.

Inasmuch as we conclude that the Division’s determination has a
rational basis on that ground, i1t is not necessary for us to address
the other two bases for the Division’s determination (see Matter of
Occupational Safety & Envtl. Assoc., Inc. v New York State Dept. of
Economic Dev., 161 AD3d 1582, 1583 [4th Dept 2018], Iv denied 32 NY3d
904 [2018]).-

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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BARBARA GOLDSTEIN, DEFENDANT,

MICHAEL GOLDSTEIN AND RICHARD GOLDSTEIN,
DEFENDANTS-RESPONDENTS.

LACY KATZEN LLP, ROCHESTER (HAL KIEBURTZ OF COUNSEL), FOR
PLAINTIFF-APPELLANT .

NOVICK & ASSOCIATES, P.C., HUNTINGTON (ALBERT V. MESSINA, JR., OF
COUNSEL), FOR DEFENDANTS-RESPONDENTS.

Appeal from an order of the Supreme Court, Monroe County (Craig
J. Doran, J.), entered May 10, 2022. The order granted the motion of
defendants Michael Goldstein and Richard Goldstein to dismiss the
complaint against them.

It is hereby ORDERED that the case i1s held, the decision is
reserved and the matter i1s remitted to Supreme Court, Monroe County,
for further proceedings in accordance with the following memorandum:
Plaintiff commenced this action against defendant Barbara Goldstein
(Barbara), her aunt, and defendants Michael Goldstein (Michael) and
Richard Goldstein (Richard), her uncles, seeking the recovery of
certain funds. In her complaint, plaintiff alleged that she opened a
bank account to hold money for the benefit of her brother (brother), a
nonparty who lives in and is a citizen of Israel. She further alleged
that Barbara persuaded plaintiff to transfer the money to her in order
to set up a trust for the brother’s benefit. Plaintiff alleged that,
instead of setting up a trust for her brother’s benefit, Barbara
transferred the money into defendants” accounts. Michael and Richard
moved pursuant to CPLR 3211 (a) (10) to dismiss the complaint against
them for failure to join a necessary party, i.e., the brother.

Supreme Court granted the motion and dismissed the complaint, and
plaintiftf now appeals.

Contrary to plaintiff’s contention, the court properly determined
that her brother was a necessary party to the action. CPLR 1001 (a)
provides in relevant part that “[p]ersons who ought to be parties if
complete relief iIs to be accorded between the persons who are parties
to the action or who might be iInequitably affected by a judgment in
the action shall be made plaintiffs or defendants.” In support of the
motion, Michael and Richard submitted evidence that the parties were
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engaged In settlement negotiations, and plaintiff was attempting to
get her brother’s signature on a release for a settlement of the
action. In addition, plaintiff’s attorney essentially admitted in
opposition to the motion that the brother was a necessary party.
Plaintiff’s attorney averred that the settlement of the action was
contingent on obtaining a release from the brother and that, under the
settlement, the money would be held in trust for the brother’s
benefit, with a portion of the money going to defendants. The
attorney also admitted that the brother had as much of a moral or
legal claim to the disputed money as did defendants. We therefore
agree with the court that the brother was a necessary party inasmuch
as he “might be inequitably affected by a judgment in the action”
(CPLR 1001 [a]; see Matter of Hartford/North Bailey Homeowners Assn. v
Zoning Bd. of Appeals of Town of Amherst, 63 AD3d 1721, 1723 [4th Dept
2009], lv dismissed 13 NY3d 901 [2009]; see generally Matter of Green
v Bellini, 12 AD3d 1148, 1150 [4th Dept 2004]).

Plaintiff further contends that the court erred in granting the
motion and dismissing the complaint without considering the factors
set forth in CPLR 1001 (b). CPLR 1001 (b) provides in relevant part
that, when *““a person who should be joined under subdivision (a) has
not been made a party and is subject to the jurisdiction of the court,
the court shall order [the person] summoned. [If jurisdiction over
[the person] can be obtained only by [their] consent or appearance,
the court, when justice requires, may allow the action to proceed
without [their] being made a party.” In determining whether to allow
the action to proceed, a court must consider the five factors set
forth in CPLR 1001 (b). Thus, where, as here, “a necessary party can
be joined only by consent or appearance, a court must engage in the
CPLR 1001 (b) analysis to determine whether to allow the case to
proceed without that party” (Matter of Red Hook/Gowanus Chamber of
Commerce v New York City Bd. of Stds. & Appeals, 5 NY3d 452, 459
[2005]; see Miller v Wendy Joan St. Wecker Trust U/A Aug. 28, 1997,
173 AD3d 1007, 1008-1009 [2d Dept 2019]). Courts have discretion to
permit a case to go forward without a necessary party “after weighing
the interests of the litigants, the absent party and the public” (Red
Hook/Gowanus Chamber of Commerce, 5 NY3d at 459). Dismissal of an
action for failure to join a necessary party is a “last resort” (id.;
see Saratoga County Chamber of Commerce v Pataki, 100 NY2d 801, 821
[2003], cert denied 540 US 1017 [2003])- No single factor under CPLR
1001 (b) is determinative and, “while the court need not separately
set forth its reasoning as to each factor, the statute directs i1t to
consider all five” factors (Red Hook/Gowanus Chamber of Commerce, 5
NY3d at 459).

Here, after determining that the brother was a necessary party,
the court should not have granted the motion and dismissed the
complaint without considering the CPLR 1001 (b) factors (see Eclair
Advisor Ltd. v Jindo Am., Inc., 39 AD3d 240, 245 [1st Dept 2007]).-
Inasmuch as the record is insufficient for us to make a determination
with respect to those factors, we hold the case, reserve decision, and
remit the matter to Supreme Court for a determination pursuant to CPLR
1001 (b), following a hearing i1f necessary, whether plaintiff should
be permitted to proceed without joining her brother as a party (see
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Miller, 173 AD3d at 1009; Matter of Llana v Town of Pittstown, 234
AD2d 881, 884 [3d Dept 1996]; Staten Is. Hosp. v Alliance Brokerage
Corp., 166 AD2d 574, 576 [2d Dept 1990]).

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Steuben County
(Patrick F. McAllister, A.J.), entered February 14, 2022. The order,
insofar as appealed from, denied the motion of defendants Evergreen
Communities, LLC, and Victory Village MHC, LLC, to dismiss the amended
complaint against them.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting in part the motion of
defendants Evergreen Communities, LLC, and Victory Village MHC, LLC,
and dismissing the amended complaint against those defendants insofar
as it seeks monetary damages, and as modified the order is affirmed
without costs.

Memorandum: Plaintiff, a non-profit corporation composed of
certain residents of nonparty Victory Village Manufactured Home
Community (Victory Village), was formed to promote the interests of
the Victory Village residents. Plaintiff commenced this action
against two business entities associated with Victory Village, 1.e.,
Victory Village MHC, LLC, and Evergreen Communities, LLC
(collectively, defendants), as well as two individuals. 1In its
amended complaint, plaintiff alleged that defendants imposed a $60
monthly iIncrease iIn rent on all Victory Village tenants iIn 2017 for
the purpose of “begin[ning] the process of providing residents with
access to city water and sewer services,” but failed to make any
meaningful progress on that project in the more than two-year period
from the time the monthly iIncrease was imposed through the time the
suit was commenced. In the same period, Victory Village’s water and
sewage systems continued to deteriorate, leading to sewage backups,
foul smells, illnesses, and a week-long “boil water” notice. The
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amended complaint asserts seven causes of action, including breach of
contract, unjust enrichment, and violations of Real Property Law

8§ 233, and seeks declaratory and injunctive relief, as well as
monetary damages including rent abatement. Defendants moved to
dismiss the amended complaint against them on the ground that
plaintiff lacked standing, and Supreme Court, inter alia, denied the
motion. Defendants appeal.

“An association or organization has standing when “one or more of
its members would have standing to sue,” “the interests It asserts are
germane to Its purposes,’ and “neither the asserted claim nor the
appropriate relief requires the participation of the individual
members” ” (Matter of Melrose Credit Union v City of New York, 161
AD3d 742, 747 [2d Dept 2018], quoting Society of Plastics Indus. v
County of Suffolk, 77 Ny2d 761, 775 [1991]). It is undisputed that
plaintiff meets the Tirst two requirements.

With respect to the third requirement, “whether an association
has standing to invoke the court’s remedial powers on behalf of its
members depends in substantial measure on the nature of the relief
sought” (Warth v Seldin, 422 US 490, 515 [1975]; see generally Society
of Plastics Indus., 77 NY2d at 772-775; Matter of Dental Socy. of
State of N.Y. v Carey, 61 NY2d 330, 333-334 [1984]). That is because,
where an “association seeks a declaration, injunction, or some other
form of prospective relief, 1t can reasonably be supposed that the
remedy . . . will inure to the benefit of those members of the
association actually injured” (Warth, 422 US at 515). Nevertheless,
“[t]he fact that a limited amount of individuated proof may be
necessary [to prove a claim] does not in itself preclude associational
standing” (National Assn. of Coll. Bookstores, Inc. v Cambridge Univ.
Press, 990 F Supp 245, 250 [SD NY 1997]; see New York State Natl. Org.
for Women v Terry, 886 F2d 1339, 1349 [2d Cir 1989], cert denied 495
US 947 [1990]; see generally Dental Socy. of State of N.Y., 61 NY2d at
335). Indeed, “so long as the nature of the claim and of the relief
sought does not make the individual participation of each injured
party indispensable to proper resolution of the cause, the association
may be an appropriate representative of i1ts members, entitled to
invoke the court’s jurisdiction” (Warth, 422 US at 511).

Here, inasmuch as the monthly increase impacted all tenants
equally, and inasmuch as a plaintiff who “seeks only injunctive relief
[can] prevail without a showing by its members” as to their individual
damages (National Assn. of Coll. Bookstores, Inc., 990 F Supp at 248),
we conclude that plaintiff has standing to seek declaratory and
injunctive relief (see generally Hunt v Washington State Apple
Advertising Commn., 432 US 333, 344 [1977]; Warth, 422 US at 511).
However, to the extent that plaintiff seeks monetary damages, which
would require individualized evidence from plaintiff’s members,
plaintiff lacks standing (see Matter of Scarsdale Comm. for Fair
Assessments v Albanese, 202 AD3d 966, 968 [2d Dept 2022]; see
generally Matter of Citizens Organized to Protect the Envt. v Planning
Bd. of Town of lrondequoit, 50 AD3d 1460, 1461 [4th Dept 2008]). We
therefore modify the order by granting the motion iIn part and
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dismissing the amended complaint against defendants insofar as it
seeks monetary damages.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from a judgment of the Supreme Court, Erie County (Emilio
Colaiacovo, J.), entered February 8, 2022. The judgment effectively
dismissed the complaint upon a jury verdict.

It 1s hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff commenced this action seeking damages for
injuries that he allegedly sustained as a result of a motor vehicle
accident in which his vehicle was struck by a vehicle operated by
defendant. Plaintiff appeals from a judgment, entered upon a jury
verdict of no cause of action, effectively dismissing the complaint.
Plaintiff’s appeal brings up for review the denial of his posttrial
motion to set aside the verdict (see CPLR 5501 [a] [2])-

We reject plaintiff’s contention that Supreme Court erred in
failing to set aside the verdict as against the weight of the
evidence. It is well established that “[a] verdict rendered in favor
of a defendant may be successfully challenged as against the weight of
the evidence only when the evidence so preponderated in favor of the
plaintiff that it could not have been reached on any fair
interpretation of the evidence” (Sauter v Calabretta, 103 AD3d 1220,
1220 [4th Dept 2013] [internal quotation marks omitted]). “That
determination is addressed to the sound discretion of the trial court,
but 1f the verdict is one that reasonable persons could have rendered
after receiving conflicting evidence, the court should not substitute
its judgment for that of the jury” (Ruddock v Happell, 307 AD2d 719,
720 [4th Dept 2003]; see Todd v PLSIII, LLC-We Care, 87 AD3d 1376,
1377 [4th Dept 2011]). Here, there were conflicting expert medical
opinions presented at trial on the issue whether plaintiff’s iInjuries
were caused by the accident, and thus the issue of causation raised
credibility issues for the jury (see Salisbury v Christian, 68 AD3d
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1664, 1665 [4th Dept 2009]). Moreover, the evidence at trial
established that plaintiff failed to inform his expert treating
physicians that he had suffered similar complaints before the
accident, and also established that those physicians relied upon the
history as provided to them by plaintiff (see Sanchez v Dawson, 120
AD3d 933, 934-935 [4th Dept 2014]; Salisbury, 68 AD3d at 1665).

Under these circumstances, we conclude that the jury’s interpretation
of the evidence was not “palpably wrong” (McMillian v Burden, 136 AD3d
1342, 1344 [4th Dept 2016] [internal quotation marks omitted]).

We also reject plaintiff’s contention that the court erred iIn
refusing to set aside the verdict on the ground that the conduct of
defendant’s counsel denied him a fair trial. Although defendant’s
counsel made some improper comments, we conclude that, under the
circumstances here, they were not so prejudicial as to deprive
plaintiff of a fair trial (see Bhim v Platz, 207 AD3d 511, 514 [2d
Dept 2022]; Yu v New York City Health & Hosps. Corp., 191 AD3d 1040,
1043 [2d Dept 2021]; Harden v Faulk, 111 AD3d 1380, 1381 [4th Dept
2013], amended on other grounds 115 AD3d 1274 [4th Dept 2014], 1v
denied 23 NY3d 907 [2014]).

Finally, we have reviewed plaintiff’s remaining contentions and
conclude that they do not warrant reversal or modification of the
Jjudgment.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal from an order of the Supreme Court, Onondaga County
(Deborah H. Karalunas, J.), entered April 4, 2022. The order granted
the motions of defendants for summary judgment and dismissed the
complaint.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiff worked as a registered nurse for nonparty
SUNY Upstate Medical University (Upstate) for several years until June
2015. At that time, defendant Cindy Campagni—-who was being trained by
plaintiff-accused him of, inter alia, sexually harassing her and
inappropriately accessing the medical records of a person who was not
his patient. Upon receiving Campagni’s accusations, several Upstate
administrators, including defendants Denise Barber, Lori Feeney,
Sharon Klaiber, Maxine Thompson, and Lisa Brackett (collectively,
Upstate defendants), commenced investigations into plaintiff’s
behavior. At the conclusion of those internal iInvestigations, Upstate
determined that Campagni’s accusations against plaintiff were
substantiated.

Thereafter, Upstate issued plaintiff a notice of discipline
(NOD), which indicated that Upstate was ultimately seeking to
terminate plaintiff’s employment based on the substantiated
accusations. Because plaintiff was a registered nurse, Klaiber sent
the NOD to the New York State Office of Professional Discipline (OPD)
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in accordance with Public Health Law 8 2803-e. Pursuant to the
collective bargaining agreement between Upstate and plaintiff’s union,
plaintiff elected to arbitrate the NOD. Ultimately, following a full
hearing on the matter, the arbitrator exonerated plaintiff on the
charge of sexually harassing Campagni, but nonetheless determined that
he had improperly accessed medical records of someone who was not his
patient. The arbitrator concluded, inter alia, that termination was
not a proper penalty, and reinstated plaintiff’s employment at
Upstate. In light of that decision, one of the Upstate defendants
tried to call plaintiff about returning to work, indicating that he
would be working the night shift. Plaintiff did not respond to the
call or appear for his first scheduled shift. At that point, Upstate
sent plaintiff a letter noting his absence and warning him that he
could face discipline, up to and including termination. Plaintiff
ultimately tendered his resignation asserting that Upstate was
attempting to reinstate him into a hostile work environment.

Shortly thereafter, plaintiff commenced this action asserting
causes of action for tortious interference with his employment,
defamation, and intentional infliction of emotional distress. He
appeals from an order that granted the separate motions of the Upstate
defendants and Campagni for summary judgment dismissing the complaint
against them. We affirm.

Initially, we note that plaintiff has abandoned his intentional
infliction of emotional distress cause of action and his defamation
cause of action, except insofar as it pertained to Klaiber and her
forwarding of the NOD to the OPD (see generally Ciesinski v Town of
Aurora, 202 AD2d 984, 984 [4th Dept 1994]). Thus, the only claims
relevant to this appeal are the tortious interference claims against
the Upstate defendants and Campagni, and the defamation claim asserted
against Klaiber.

We conclude that, with respect to the tortious interference
claims against the Upstate defendants and the defamation claim against
Klaiber, Supreme Court properly granted the Upstate defendants” motion
on the ground that it lacked subject matter jurisdiction over those
claims. The Court of Claims has exclusive “jurisdiction . . . [t]o
hear and determine a claim of any person . . . against the state . . .
for the torts of its officers or employees while acting as such
officers or employees” (Court of Claims Act § 9; see NY Const, art VI,
8 9; see generally Morell v Balasubramanian, 70 Ny2d 297, 300-301
[1987]). More specifically, “[a] suit against a State officer will be
held to be one which is really asserted against the State when it
arises from actions or determinations of the officer made in [their]
official role and involves rights asserted, not against the officer
individually, but solely against the State” (Morell, 70 NY2d at 301).
In contrast, where “the sult against the State agent or officer is In
tort for damages arising from the breach of a duty owed individually
by such agent or officer directly to the injured party, the State is
not the real party in interest-even though it could be held
secondarily liable for the tortious acts under respondeat superior”

(id.).
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Here, the Upstate defendants established that the allegedly
improper acts undertaken in connection with the investigation
concerning plaintiff were all done in their official capacities (see
Monreal v New York State Dept. of Health, 38 AD3d 1118, 1119 [3d Dept
2007]; Olsen v New York State Dept. of Envtl. Conservation, 307 AD2d
595, 596 [3d Dept 2003], lv denied 1 NY3d 502 [2003]). Specifically,
the Upstate defendants established that they had conducted their
investigation pursuant to the law, as well as Upstate’s internal
policies, and that any deviations from Upstate’s internal policies
were not so severe or egregious that they raised triable issues of
fact whether the Upstate defendants had acted intentionally in their
individual capacity. Additionally, the Upstate defendants established
that Klaiber’s decision to send the NOD to the OPD—the basis of the
surviving defamation claim—was done pursuant to her obligations under
Public Health Law § 2803-e, i1.e., In furtherance of her official
duties for Upstate. We further conclude that, in opposition,
plaintiff failed to raise any triable issues of fact whether the
Upstate defendants acted outside the scope of their official duties in
conducting the investigation into Campagni’s complaints about
plaintiff (see generally Zuckerman v City of New York, 49 Ny2d 557,
562 [1980]).-

With respect to the tortious interference claim asserted against
Campagni, 1t is undisputed that she did not move for summary judgment
on the basis of collateral estoppel. Thus, the court erred iIn raising
that issue sua sponte as the primary ground for granting Campagni’s
motion inasmuch as “[t]he parties had no opportunity to address the
issue of collateral estoppel” (Frank M. Flower & Sons, Inc. v North
Oyster Bay Baymen’s Assn., Inc., 150 AD3d 965, 966 [2d Dept 2017]; see
Rosenblatt v St. George Health & Racquetball Assoc., LLC, 119 AD3d 45,
54 [2d Dept 2014]; see generally Misicki v Caradonna, 12 NY3d 511, 519
[2009]).

Campagni nevertheless asserts that, even 1If we cannot affirm on
the ground of collateral estoppel, the court properly granted her
motion with respect to the tortious iInterference claim because, with
respect to the merits of that claim, she did not cause the end of
plaintiff’s employment relationship with Upstate. “Although the court
did not address that issue in its decision, [Campagni] properly raises
it on appeal as an alternative ground for affirmance” (Melgar v
Melgar, 132 AD3d 1293, 1294 [4th Dept 2015]; see Parochial Bus Sys. v
Board of Educ. of City of N.Y., 60 NY2d 539, 545-546 [1983]). We
agree with Campagni.

In order to succeed on a cause of action for tortious
interference with an employment relationship, a plaintiff must show:
“(1) the existence of a business relationship between the plaintiff
and a third party; (2) the defendant[’s] interference with that
business relationship; (3) that the defendant|[] acted with the sole
purpose of harming plaintiff or used dishonest, unfair, Improper or
illegal means that amounted to a crime or an iIndependent tort; and (4)
that such acts resulted in the injury to the plaintiff’s relationship
with the third party” (Conklin v Laxen, 180 AD3d 1358, 1359 [4th Dept
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2020] [internal quotation marks omitted]; see McHenry v Lawrence, 66
AD3d 650, 651 [2d Dept 2009], 0Iv denied 15 NY3d 703 [2010]).-

The parties do not dispute that Campagni established her
entitlement to judgment as a matter of law by showing that she did not
proximately cause any injury to plaintiff’s employment relationship
with Upstate because he made the decision to resign his employment,
i.e., he was not terminated as a direct consequence of her accusations
(see generally Zuckerman, 49 NY2d at 562; Conklin, 180 AD3d at 1359-
1360). In opposition, plaintiff failed to raise a triable issue of
fact with respect to proximate cause because he relied on nothing more
than speculation and conjecture to show that he was constructively
terminated as a consequence of Campagni’s accusations (see generally
Zuckerman, 49 NY2d at 562; Trahwen, LLC v Ming 99 Cent City #7, Inc.,
106 AD3d 1467, 1468 [4th Dept 2013], Iv dismissed 21 NY3d 1066
[2013])-. In short, plaintiff’s submissions in opposition did not
raise any triable issues of fact whether Upstate’s decision to assign
him to the night shift was an attempt to have him resign.

In light of our determination, plaintiff’s remaining contentions
are academic.

Entered: July 28, 2023 Ann Dillon Flynn
Clerk of the Court
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Appeal and cross-appeal from a judgment of the Supreme Court,
Erie County (Frederick J. Marshall, J.), entered March 3, 2022, in a
divorce action. The judgment, inter alia, equitably distributed the
marital property of the parties.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by directing plaintiff, upon receipt
of either an i1nvoice from the school or proof of payment by defendant,
to pay $12,622.27 in college expenses to either the school or
defendant, as appropriate; striking subparagraph 1 of the eighth
decretal paragraph; and directing that plaintiff is entitled to 50% of
the monies he expended for improvement or repair to the marital
residence, as recommended by the realtor, from defendant’s net share
of the proceeds from the sale of the marital residence; and as
modified the judgment is affirmed without costs.

Memorandum: Plaintiff husband appeals and defendant wife cross-
appeals from a judgment of divorce that incorporated and merged into
the judgment a Referee’s memorandum decision as well as Supreme
Court’s decision modifying the Referee’s recommendation In part. The
parties each raise numerous contentions regarding the judgment of
divorce, and we now modify it In several respects.

The husband commenced this action in February 2018, and a
temporary order dated August 14, 2018 required the husband “to pay all
of the expenses he has paid throughout the marriage” with the
exception of the cellular telephone phone bills for the wife and the
parties’ three children. The order also required the husband to
“continue to pay the sum of $300.00 per week” to the wife “for
unallocated support.” According to a spreadsheet that the parties
stipulated to admitting In evidence, the husband had been paying all
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of the household expenses and $300 per week to the wife since March
2018.

In May 2019, the parties entered Into a parenting agreement, and
the action proceeded to a financial hearing that month. In July 2019,
the parties placed on the record a stipulation resolving all of the
financial matters. The wife, however, never ratified that stipulation
and, as a result, the financial hearing was resumed In May 2021. At
that hearing, the parties stipulated to numerous issues, limiting the
hearing to issues involving maintenance, credits for payments
allegedly made by the husband during the pendency of the proceeding,
tax Impacts regarding changes in tax laws that had occurred during the
pendency of the action, child support, pro rata shares of other
obligations, college expenses related to the parties” three children,
attorneys’ fees and resolution of a motion for enforcement of the
temporary order.

Following that hearing, the Referee issued a memorandum decision,
which was adopted In part and modified in part by the court, and the
Jjudgment was entered accordingly.

Although contested by the wife on her cross-appeal, we decline to
modify the awards for maintenance and child support. We further
decline the parties’ request to modify the determination of how much
credit the husband should be awarded for past payments. The husband
contends on his appeal that he should have been credited for the
expenses that he paid during the pendency of the divorce action and
that the court erred in computing the number of months for which he
would receive retroactive credit for the $300 weekly payments to the
wife. The wife contends on her cross-appeal that the court erred iIn
calculating the amount of the maintenance and child support awards,
but does not challenge the duration of the maintenance award. She
also contends that the court erred In awarding the husband any
retroactive credit. We reject both parties” contentions.

Using the 2021 maintenance cap (see Domestic Relations Law 8§ 236
[B1 [6]1 [b] [4]1; [d] [1-3]), the Referee, and by adoption the court,
determined that the husband owed $1,950 a month in maintenance for a
duration of seven years. Neither the Referee nor the court awarded
maintenance above the income cap (see generally 8 236 [B] [6] [b]
[4])- Where, as here, the payor’s income exceeds the income cap, it
is In the discretion of the court to include income above the cap (see
8§ 236 [B] [6] [d] [2])., but the Referee, and by adoption the court,
must “set forth the factors . . . considered and the reasons for [the]
decision” (8 236 [B] [6] [d] [3]1)- The Referee did so and, by
adopting the Referee’s decision in that regard, the court did so as
well. With respect to the duration of maintenance, which iIs covered
by section 236 (B) (6) (F), the Referee, and by adoption the court,
awarded the wife durational maintenance within the statutory range.

“[A]ls a general rule, the amount and duration of maintenance are
matters committed to the sound discretion of the trial court . . . ,
although “the authority of this Court in determining issues of
maintenance is as broad as that of the trial court” . . . Where, as
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here, the trial court [or Referee] gave appropriate consideration to
the factors enumerated in Domestic Relations Law 8§ 236 (B) [(6) (e)
(1) (a-n)], “this Court will not disturb the determination of
maintenance absent an abuse of discretion” ” (Anastasi v Anastasi, 207
AD3d 1131, 1131 [4th Dept 2022]; see Wilkins v Wilkins, 129 AD3d 1617,
1618 [4th Dept 2015]). We see no basis to disturb the maintenance
award.

With respect to the amount of child support, we likewise reject
the wife’s contention on her cross-appeal that the child support award
should be modified. Again, the Referee, and by adoption the court,
capped the child support award at the statutory amount for combined
parental income (see Domestic Relations Law 8 240 [1-b] [c] [2]. [3]D)-
Neither the Referee nor the court set forth the factors it considered
in electing not to include income over the statutory cap, in violation
of section 240 (1-b) (¢) (3) (see Headwell v Headwell, 198 AD3d 1130,
1134 [3d Dept 2021]; Otto v Otto, 150 AD2d 57, 61 [2d Dept 1989]).
Nevertheless, this Court “has the power to assume the functions and
obligations of the trial court and make i1ts own findings” (Deckert v
Deckert, 147 AD2d 920, 921 [4th Dept 1989]; see Timperio v Timperio,
232 AD2d 857, 859 [3d Dept 1996]; Beason v Sloane, 174 AD2d 1016, 1016
[4th Dept 1991], Iv dismissed 78 NY2d 1007 [1991]). In addressing the
various factors related to maintenance, the Referee, and by adoption
the court, addressed many of the factors relevant to the determination
whether child support should be capped at the statutory amount
(compare 8 236 [B] [6] [e] [1] [a-n] with 8§ 240 [1-b] [Ff] [1-10]).
Upon review of the voluminous record on appeal, we exercise our power
to make our own findings with respect to the relevant factors,
including the age of the children, the husband”s maintenance
obligations, his payment of college expenses, and his numerous
contributions both before and after the divorce, and we decline to
disturb the determination regarding child support.

Addressing next the amount of credit awarded to the husband, we
initially conclude that the wife’s challenge on her cross-appeal to
the husband’s spreadsheet of expenses is waived inasmuch as that
exhibit was admitted In evidence upon the parties”’ stipulation (see
Lahren v Boehmer Transp. Corp., 49 AD3d 1186, 1187 [4th Dept 2008]).

Contrary to the husband’s contention on his appeal, we conclude
that the Referee, and by adoption the court, did not err in declining
to credit him for household expenses he paid during the pendency of
the divorce (see Quarty v Quarty, 96 AD3d 1274, 1281 [3d Dept 2012];
cf. Gargiulo v Gargiulo, 183 AD3d 803, 807 [2d Dept 2020]; Magyar v
Magyar [appeal No. 2], 272 AD2d 941, 942 [4th Dept 2000]). Although
there i1s authority to award a payor spouse credit for carrying costs
on a marital residence (see Myers v Myers, 87 AD3d 1393, 1394-1395
[4th Dept 2011]), the husband, here, resided in the marital residence
during the pendency of the proceeding, and we discern no error in
declining to award him credits for those payments.

Regarding the credits to the husband for the $300 weekly payments
that he made to the wife, we reject the wife’s contention on her
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cross-appeal that the husband was not entitled to any credit for those
payments and we likewise reject the husband’s contention on his appeal
that he was entitled to additional credits for those payments. The
Referee, and by adoption the court, determined that the husband should
be entitled to some credit for the $300 per week payments he made to
the wife. The Referee granted credit for those payments retroactive
to the temporary order, but the court modified that determination and
awarded the husband credit retroactive to the date when he began
making voluntary payments in that amount. [Inasmuch as there 1is
authority to award a spouse retroactive credit for voluntary payments
made before any temporary order was issued (see Antinora v Antinora,
125 AD3d 1336, 1337, 1339 [4th Dept 2015]; Southwick v Southwick, 214
AD2d 987, 987 [4th Dept 1995]; see also Sinnott v Sinnott, 194 AD3d
868, 878 [2d Dept 2021]), the issue then becomes whether the award
related to “unallocated support” can be credited against the ultimate
maintenance award. Although the matter could be remitted to the court
to clarify i1f those payments were intended as maintenance payments
(see e.g. Ford v Ford, 200 AD3d 854, 856-857 [2d Dept 2021]; Schiffer
v Schiffer, 21 AD3d 889, 890 [2d Dept 2005]), we see no need for
remittal where, as here, the husband paid all household expenses,
aside from cellular telephone bills, as well as an additional $300 per
week to the wife. Exercising our broad authority to determine issues
of maintenance (see Anastasi, 207 AD3d at 1131; D”’Amato v D’Amato, 132
AD3d 1424, 1425 [4th Dept 2015]), we conclude that the husband is
entitled to credit against his maintenance obligation for all of the
$300 weekly payments he made to the wife. We reject the husband’s
contention, however, that he is entitled to 6% months of additional
credit and note that the court’s decision afforded the husband credit
for those payments “until the date of closing of the marital
residence.”

Assuming, arguendo, that the husband preserved for our review his
contention on his appeal that the maintenance award should be tax
impacted to account for the changes in federal tax law iImposed by the
Tax Cuts and Jobs Act of 2017 (Pub L 115-97, § 11051, 131 US Stat
2089), we reject his contention that the Referee, and by adoption the
court, erred in refusing to tax impact his maintenance obligations
(see Rapp v Rapp, 68 Misc 3d 1226[A], 2020 NY Shlip Op 51073[U], *3
[Sup Ct, Monroe County 2020]; Y.L. v L.L., 68 Misc 3d 1209[A], 2020 NY
Slip Op 50896[U] *44 [Sup Ct, Richmond County 2020]; but see Wisseman
v Wisseman, 63 Misc 3d 819, 821 [Sup Ct, Dutchess County 2019]).

We conclude, however, that the husband’s contention on appeal
that the Referee, and by adoption the court, erred in failing to
account for changes in the federal tax law concerning tax dependency
exemptions (see 26 USC § 151 [d] [5] [a@]) is not preserved for our
review inasmuch as the husband is raising that contention for the
first time on appeal (see Zacharek v Zacharek, 116 AD2d 1004, 1005
[4th Dept 1986]; see also Barrett v Barrett, 175 AD3d 1067, 1070 [4th
Dept 2019]).

With respect to the parties” contentions on the appeal and cross-
appeal regarding allocation of college expenses for the children, it
is well settled that “[s]uch costs may be awarded based upon “the
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circumstances of the case and of the respective parties and in the
best iInterests of the child[ren], and as justice requires” ” (Castello
v Castello, 144 AD3d 723, 728 [2d Dept 2016], quoting Domestic
Relations Law § 240 [1-b] [c] [7]1)- Nevertheless, “in contrast to
other add-ons, educational expenses are not necessarily pro rated”
(Bradley v Bakal, 180 AD3d 443, 445 [1st Dept 2020]; see § 240 [1-b]
[c] [7]; Castello, 144 AD3d at 728; cf. 8 240 [1-b] [c] [5] [VvD)- The
wife and the husband contend that the matter should be remitted to
clarify the parties” share of the children’s college expenses. We
reject those contentions. The Referee’s decision, as adopted by the
court and incorporated into the judgment, states that “[t]he parties
shall ratably contribute to the cost of a 4-year undergraduate
education,” capped at the cost of a SUNY school (emphasis added).
Inasmuch as the Referee’s decision had already stated that the
parties’ pro rata pe