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Faulting Counsel’s Advocacy, Panel Reverses Neglect Finding”
Andrew Denney

A divided upstate appeals court found that, while a
lower court properly determined that a mother
neglected her three children, the children's trial attorney
failed to advocate for the wish of two of the children to
remain with the mother and thus provided ineffective
assistance of counsel.

A 3-2 panel of the Appellate Division, Fourth
Department, ruled in Matter of Brian S., 526 CAF 15-
00314, Douglas Bates, an attorney who represented the
children in the case, took a position contrary to that of
two children he represented.

The panel reversed Cayuga County Family Court
Judge Thomas Leone's finding of neglect—despite
saying there was sufficient evidence that the mother,
who may have used drugs in the house, had neglected
her children—and remitted the case to Cayuga County
for appointment of new counsel for the children and a
new fact-finding hearing.

According to the decision, Alyssa, Brian and Katie
were aged 15, 13 and 12, respectively, when the
Cayuga County Department of Social Services filed a
neglect petition against their parents.

Alyssa expressed a "strong desire" to continue living
with her mother, while Brian said that he would live
with either the mother or the father.

The Rules of the Chief Judge state that an attorney for
a child must advocate his client's position even when he
does not feel the child's position is in her best interests.
There are two exceptions to the rule, but they did not
apply to this case, the panel said.

But when the mother moved to dismiss the neglect
petition, Bates filed to oppose her motion. Additionally,
he "undercut" the children's position by asking
questions during cross-examination that were designed
to elicit unfavorable testimony against their mother.

The majority said that, since the children were in their
teens at the time of the filing, there was no basis to
conclude they lacked the capacity for "knowing,
voluntary and considered" judgment. It also found no
evidence that the children's decision would place them
at "substantial risk for imminent, serious harm" (see
Matter of Allyson J., 88 AD3d 1201, 1203).

The court additionally found that, given their
inharmonious positions, it was impossible for Bates to
"advocate zealously" for all three children and that the
children should have been entitled to the appointment
of several attorneys to represent their conflicting
interests (see Matter of James 1., 128 AD3d 1285,
1286).
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With respect to the finding of neglect, the majority
said that, while the evidence consisted largely of
hearsay statements by the children to a caseworker,
those statements and the fact that the mother did not
testify were sufficient to make a neglect finding.

Bates died two months after Leone's ruling at the age
of 67, according to an obituary published in the
Syracuse Post Standard.

The majority consisted of Justices Erin Peradotto,
Stephen Lindley and Brian DeJoseph.

In their dissent, Justices John Centra and Patrick
NeMovyer disagreed that the children received
ineffective assistance and said that Leone's ruling
should have been affirmed.

Centra and NeMoyer agreed with the majority that the
county established a preponderance of evidence that the
children were neglected by their parents, but said there
was substantial risk of harm to the children if they
remained in their parents' custody.

Adam Van Buskirk, who is of counsel to Karpinski,
Stapleton & Tehan, represented the mother on appeal.
He said the decision was a victory for his client. He is
not representing the mother when the case is returned to
Cayuga County, but said the finding of neglect "was
very heavily based on hearsay."

"At trial, that can all be delved into and attacked," Van
Buskirk said.

Allison Bosworth, an associate at Harris Beach,
appeared for the Cayuga County Department of Social
Services.

Marybeth Barnet of Canandaigua represented Alyssa;
Susan James of Benjamin & James in Waterloo
represented Katie; and Theodore Stenuf of Minoa
represented Brian.

James said she was "glad that my client is going to be
represented by her own attorney at the next trial."

Stenuf said in an interview that the finding of neglect
was based on "too many assumptions" and that the
majority's decision "reaffirmed the importance" of
zealous advocacy for children.

"In the case of attorneys for children, they have to
advocate for what the children want," he said.

*Reprinted with permission from the July 20, 2016
edition of the New York Law Journal © 2016 ALM
Media Properties, LLC. All rights reserved. Further
duplication without permission is prohibited. For more
information, contact 877-257-3382 or
reprints@alm.com.

The Memorandum and Order in Brian S. (CAF 15 -
00314)

IN THE MATTER OF BRIAN S., KATIE S., AND
ALYSSA S.

CAYUGA COUNTY DEPARTMENT OF SOCIAL
SERVICES,
PETITIONER-RESPONDENT;

SCOTT S., RESPONDENT,
AND TANYA S., RESPONDENT-APPELLANT.

SUSAN JAMES, ESQ., ATTORNEY FOR THE
CHILD
KATIE S., APPELLANT.

MARYBETH D. BARNET, ESQ., ATTORNEY FOR
THE
CHILD ALYSSA S., APPELLANT.

THEODORE W. STENUF, ESQ., ATTORNEY FOR
THE
CHILD BRIAN S., APPELLANT.

KARPINSKI, STAPLETON & TEHAN, P.C.,,
AUBURN (ADAM H. VANBUSKIRK OF
COUNSEL), FOR RESPONDENT-APPELLANT.

SUSAN JAMES, ATTORNEY FOR THE CHILD,
WATERLOO, APPELLANT PRO SE.

MARYBETH D. BARNET, ATTORNEY FOR THE
CHILD, CANANDAIGUA, APPELLANT PRO
SE.

THEODORE W. STENUF, ATTORNEY FOR THE
CHILD, MINOA, APPELLANT PRO SE.
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HARRIS BEACH PLLC, BUFFALO (ALLISON A.
BOSWORTH OF COUNSEL), FOR
PETITIONER-RESPONDENT.

Appeals from an order of the Family Court, Cayuga
County (Thomas G. Leone, J.), entered March 2, 2015
in a proceeding pursuant to Family Court Act article 10.
The order determined that respondent Tanya S. had
neglected the subject children.

It is hereby ORDERED that the order so appealed
from is reversed on the law without costs and the matter
is remitted to Family Court, Cayuga County, for further
proceedings in accordance with the following
memorandum: In this proceeding pursuant to Family
Court Act article 10, respondent mother and each
Attorney for the Child assigned to the three subject
children (appellate AFC) appeal from an order that,
inter alia, determined that the mother neglected the
children and placed the children in the custody of
petitioner. Initially, we reject the contentions of the
mother and the appellate AFCs that petitioner failed to
meet its burden of establishing neglect by a
preponderance of the evidence (see Family Ct Act §
1046 [b] [1]). Although the evidence of neglect at the
fact-finding hearing consisted largely of hearsay
statements made by the children to a caseworker
employed by petitioner, those statements were
adequately corroborated by other evidence tending to
establish their reliability (see § 1046[a] [vi]; Matter of
Gabriel J. [Stacey J.], 127 AD3d 667, 667; Matter of
Tristan R., 63 AD3d 1075, 1076-1077). Moreover, the
children’s out-of-court statements to the caseworker
cross-corroborated each other (see Gabriel J., 127
AD3d at 667; Tristan R., 63 AD3d at 1076-1077). In
sum, we conclude that the children’s statements,
“together with [the] negative inference drawn from the
[mother’s] failure to testify, [were] sufficient to support
[Family Court’s] finding of neglect” (Matter of Imman
H., 49 AD3d 879, 880).

The mother failed to preserve her further contention
that her attorney was improperly excluded from an in
camera examination of two of the subject children (see
Matter of Jennifer WW., 274 AD2d 778,779, lv denied
95 NY2d 764). In any event, it appears that the limited
purpose of the examination was for the court to
determine where the children would live during the

pendency of the proceeding, and the court did not
consider the children’s statements at the examination as
evidence of the mother’s neglect.

Children in a neglect proceeding are entitled to
effective assistance of counsel (see Matter of Jamie
TT., 191 AD2d 132, 136-137). Here, the appellate AFC
for Katie and the appellate AFC for Brian contend that
Katie and Brian were deprived of effective assistance
of counsel by the Attorney for the Children who jointly
represented them as well as their sister Alyssa during
the proceeding (trial AFC). Katie’s appellate AFC
contends that the trial AFC never met with or spoke to
Katie. Although an AFC is obligated to “consult with
and advise the child to the extent of and in a manner
consistent with the child’s capacities” (22 NYCRR 7.2
[d] [1]; see Matter of Lamarcus E. [Jonathan E.], 90
AD3d 1095, 1096), there is no indication in the record
whether the trial AFC consulted with Katie. The
contention of Katie’s appellate AFC is therefore based
on matters outside the record and is not properly before
us (see Matter of Gridley v Syrko, 50 AD3d 1560,
1561; Matter of Harry P. v Cindy W., 48AD3d 1100,
1100).

We agree with Brian’s appellate AFC, however, that
Brian was deprived of effective assistance of counsel
because the trial AFC failed to advocate his position.
The Rules of the Chief Judge provide that an AFC
“must zealously advocate the child’s position” (22
NYCRR?7.2 [d]), even if the AFC “believes that what
the child wants is not in the child’s best interests” (22
NYCRR 7.2 [d] [2]; see Matter of Mark T. v Joyanna
U., 64 AD3d 1092, 1093-1094). There are two
exceptions to this rule: (1) where the AFC is convinced
that the “child lacks the capacity for knowing,
voluntary and considered judgment”; or (2) where the
AFC is convinced that “following the child’s wishes is
likely to result in a substantial risk of imminent, serious
harm to the child” (22 NYCRR 7.2 [d] [3]; see Matter
of Viscuso v Viscuso, 129 AD3d 1679, 1680; Matter of
Lopez v Lugo, 115AD3d 1237, 1238). Here, there is no
dispute that the trial AFC took a position contrary to
the position of two of the subject children, Brian and
Alyssa, both of whom maintained that Katie was lying
with respect to her allegations against the mother.
Alyssa expressed a strong desire to continue living with
the mother, while Brian said that he wanted to live with
either the mother or his father, who entered an



admission of neglect prior to the hearing and was thus
not a custodial option. Nevertheless, when the mother
moved to dismiss the petition at the close of petitioner’s
case based on insufficient evidence of neglect, the trial
AFC opposed the motion, stating that, although this
was “probably not a very strong case,” petitioner had
met its burden of proof. Also, during his “cross-
examination” of petitioner’s sole witness, the trial AFC
asked questions designed to elicit unfavorable
testimony regarding the mother, thus undercutting
Brian and Alyssa’s position.

Inasmuch as the trial AFC failed to advocate Brian
and Alyssa’s position at the fact-finding hearing, he
was required to determine that one of the two
exceptions to the Rules of the Chief Judge
applied, as well as “[to] inform the court of the
child[ren]’s articulated wishes” (22 NYCRR 7.2 [d]
[3]). Here, the trial AFC did not fulfill either obligation
(cf- Matter of Alyson J. [Laurie J.], 88AD3d 1201,
1203). Indeed, the record establishes that neither of the
two exceptions applied. Because all three children were
teenagers at the time of the hearing, there was no basis
for the trial AFC to conclude that they lacked the
capacity for knowing, voluntary and considered
judgment, and there is no evidence in the record that
following the children’s wishes was “likely to result in
a substantial risk of imminent, serious harm to the
child[ren]” (22 NYCRR 7.2 [d][3]). According to the
trial AFC, the most serious concern he had about the
children was that they frequently skipped school which,
although certainly not in their long-term best interests,
did not pose a substantial risk of imminent and serious
harm to them. Similarly, the fact that the mother may
have occasionally used drugs in the house, and was thus
unable to care for the children, does not establish a
substantial risk of imminent and serious harm to Brian
or Alyssa. Finally, the fact that the mother, on a single
occasion, may have struck Katie on the arm with a belt,
leaving a small mark, did not establish a substantial risk
of imminent and serious harm to Brian or Alyssa if they
continued living with the mother.

We note that, although the record does not reveal
whether the trial AFC consulted with Katie, it is clear
that Katie’s position with respect to the neglect
proceeding differed from that of her siblings. Under the
circumstances, it was impossible for the trial AFC to
advocate zealously the children’s unharmonious

positions and, thus,““the children were entitled to
appointment of separate attorneys to represent their
conflicting interests” (Matter of James 1. [Jenniferl. ],
128 AD3d 1285, 1286; see Corigliano v Corigliano,
297 AD2d 328,329; Gary D.B. v Elizabeth C.B., 281
AD2d 969, 971-972). We therefore remit the matter to
Family Court for appointment of new counsel for

the children and a new fact-finding hearing.

Finally, the contention of Brian’s appellate AFC that
there was insufficient evidence of neglect against
respondent father is not reviewable on appeal because,
among other reasons, the father entered an admission of
neglect, and the resulting order was thereby entered
upon consent of the parties (see Matter of Martha S.
[Linda M.S.], 126 AD3d 1496, 1497; Matter of Violette
K. [Sheila E.K.], 96 AD3d 1499, 1499; Matter of
Carmella J., 254 AD2d 70, 70).

All concur except CENTRA, J.P., and NEMOYER, J.,
who dissent and vote to affirm in the following
memorandum: We respectfully dissent because, in our
view, the children received effective assistance of
counsel, and we would therefore affirm the order.
Respondent mother and respondent father are the
parents of Alyssa, Brian, and Katie, who were 15, 13,
and 12 years old at the time petitioner filed the neglect
petition herein against the parents. The parents lived in
separate homes and, at the time of the filing of the
petition, the girls lived with the mother and Brian lived
with the father. One attorney was assigned to represent
the children as Attorney for the Children (trial AFC), as
he had done in prior proceedings involving the parents.
Ont his appeal, the three children are each represented
by a different attorney (appellate AFC), and only the
appellate AFCs for Brian and Katie contend that they
were denied the effective assistance of counsel by the
trial AFC.

As a preliminary matter, we agree with the majority
that petitioner established by a preponderance of the
evidence that the children were neglected by the
parents. The evidence established educational neglect
by the mother inasmuch as Brian’s and Alyssa’s school
attendance was poor while they were in the mother’s
custody (see Family Ct Act § 1012 [f] [i] [A]; Matter of
Cunntrel A. [Jermaine D.A.], 70 AD3d 1308, 1308, Iv
dismissed 14 NY3d 866). In fact, the school made a
PINS referral for Alyssa based on her excessive



absences, but the mother did not follow through with
the referral. The evidence also established that the
mother inadequately supervised the children inasmuch
as she remained in her bedroom for excessive periods
of time and was oblivious to the fact that the children
were leaving the home to drink alcohol and smoke
marihuana (see § 1012 [f][i] [B]). Finally, there was
evidence that the mother snorted crushed “hydros,
oxies,” thus supporting the determination that the
mother neglected the children by misusing drugs (see
id.; Matter of Edward J. Mc. [Edward J. Mc.], 92
AD3d 887, 887-888). With respect to the father, he
admitted that he inappropriately abused alcohol, which
was sufficient to establish that he repeatedly misused
alcohol “to the extent that it has or would ordinarily
have the effect of producing in the user thereof a
substantial state of . . . intoxication” (§ 1046[a] [iii]),
and that he thereby neglected the children (see § 1012
[f][i] [B]; Matter of Samantha R. [Laurie R.], 116
AD3d 867, 868, Iv denied 23 NY3d 909; Matter of
Tyler J. [David M.], 111 AD3d 1361,1362).

Children who are the subject of a Family Court Act
article 10 proceeding are entitled to the assignment of
counsel to represent them (§ 249 [a]; § 1016), and the
children are entitled to the effective assistance of
counsel, or meaningful representation (see Matter of G.,
264 AD2d 522, 523; Matter of Jamie TT., 191 AD2d
132, 135-136). As the above evidence shows, the
children were neglected by the parents, and the trial
AFC understandably argued in summation that
petitioner had proven its case. Although the trial AFC
did not set forth the wishes of the children, Family
Court was aware that Alyssa wanted to live with the
mother, that Brian wanted to live with the
mother or the father, and that Katie wanted to live with
an aunt. Nevertheless, the appellate AFCs for Brian and
Katie contend that Brian and Katie were denied
effective assistance of counsel because the trial AFC
advocated a finding of neglect, which was against the
apparent wishes of his clients.

The appellate AFCs and the majority rely on 22
NYCRR 7.2 (d),which provides that the AFC “must
zealously advocate the child’s position,” and 22
NYCRR 7.2 (d) (2), which provides that, “[i]f the child
is capable of knowing, voluntary and considered
judgment, the [AFC] should be directed by the wishes
of the child, even if the [AFC] believes that what the

child wants is not in the child’s best interests.” If an
AFC is convinced, however, “that following the child’s
wishes is likely to result in a substantial risk of
imminent, serious harm to the child, the [AFC] would
be justified in advocating a position that is contrary to
the child’s wishes” (22 NYCRR 7.2 [d] [3]). We
conclude that the trial AFC was reasonably of the view,
in light of the evidence supporting a finding of neglect,
that there was a substantial risk of imminent, serious
harm to the children if they remained in the custody of
the parents, and was not ineffective for advocating a
finding of neglect (see generally Matter of Lopez v
Lugo,115 AD3d 1237, 1238). Indeed, we note that in
cases where an AFC has been found to have rendered
ineffective assistance of counsel to his or her client in a
Family Court Act article 10 proceeding, the reason is
that the AFC did not do enough to establish that the
child had been abused or neglected (see Matter of
Colleen CC., 232 AD2d 787, 788-789; Jamie TT., 191
AD2d at 137). In addition, even assuming, arguendo,
that the exception set forth in 22 NYCRR 7.2 (d) (3)
does not apply to the circumstances of this case, we
nevertheless would conclude, under all the
circumstances presented, that Brian and Katie received
meaningful representation (cf- Jamie TT., 191 AD2d at
137; see generally People v Baldi, 54 NY2d 137, 147.)

New York
Children’s Lawyer

Jane Schreiber, Esq., 1st Dept.
Harriet R. Weinberger, Esq., 2d Dept.
Betsy R. Ruslander, Esq., 3d Dept.
Tracy M. Hamilton, Esq., 4th Dept.

Articles of Interest to Attorneys for Children,
including legal analysis, news items and
personal profiles, are solicited. We also
welcome letters to the editor and suggestions
for improvement of both this publication and
the Attorneys for Children Program. Please
address communications to Attorneys for
Children Program, M. Dolores Denman
Courthouse, 50 East Avenue, Rochester, New
York 14604.




SECOND DEPARTMENT
NEWS

Continuing Legal Education
Programs

Save the Date! The Fall Mandatory
Seminar for the panel in Nassau
County has been scheduled for
November 16, 2016, to be held at
Hofstra University Law School
from 6 p.m. to 9 p.m. The Fall
Mandatory Seminar for the panel in
Suffolk County has been scheduled
for November 14, 2016, to be held
at the Suffolk County Supreme
Court from 6 p.m. to 9 p.m. The
Fall Mandatory Seminar for the
panels in Westchester, Orange,
Dutchess, Putnam and Rockland
counties has been scheduled for
October 28, 2016, to be held at the
Westchester County Supreme Court
from 9 a.m. to 3 p.m. Please note
that the scheduling of the Fall
Mandatory Seminar for the panels
in Kings, Queens, and Richmond
Counties has not yet been finalized.
Further details for the above
mentioned seminars to follow by e-
mail.

Second, Eleventh & Thirteenth
Judicial Districts (Kings, Queens,
and Richmond Counties)

On May 12, 2016, the Appellate
Division, Second Judicial
Department, the Attorneys for
Children Program, and the Kings
County Family Court DMR/DMC
Committee co-sponsored Young
Men of Color and the Other Side
of Harm: Addressing Disparities
in Our Responses to Violence. The
speakers were the Hon. Ilana
Gruebel, Kings County Family

NEWS BRIEFS

Court, and Danielle Sered,
Executive Director, Common
Justice. This seminar was held at
the Kings County Family Court,
Brooklyn, New York.

On June 17, 2016, the Appellate
Division, Second Judicial
Department and the Attorneys for
Children Program co-sponsored
Understanding Immigration Status
and Consequences. The speakers
were Marie Mark, Esq., Immigrant
Defense Project, and Lee Wang,
Esq., Skadden Fellow, Immigration
Defense Project. This seminar was
held at the Office of Attorneys for
Children, Brooklyn, New York.
This program was taped and can be
viewed online. Please contact
Gregory Chickel at
gchickel@nycourts.gov to obtain
access to our website.

Ninth Judicial District
(Westchester, Orange, Rockland,
Dutchess, & Putnam Counties)

On May 25, 2016, the Appellate
Division, Second Judicial
Department, the Attorneys for
Children Program, and the
Westchester County Women’s Bar
Association co-sponsored 4
Presentation on the Uniform
Interstate Family Support Act
(UIFSA). The speaker was
Professor Merril Sobie, Pace
University Law School. This
seminar was held at the Westchester
County Family Court, White Plains,
New York.

The Appellate Division Second
Department is certified by the New
York State Legal Education Board
as an accredited Provider of

-6-

continuing legal education in the
State of New York.

THIRD DEPARTMENT NEWS
New Legislation

As you may be aware, on June 19,
2016, was the effective date of new
legislation (FCA § 1090-a) giving
children a statutory right to
participate in permanency hearings,
and (FCA Articles 10 and 10-A)
governing procedures for release of
children to parents, relatives and
other suitable persons. Information
regarding these changes has been
made available to you through an
online video, featuring Margaret A.
Burt, Esq., along with written
materials, which can be found on
our webpage at:
http://www.nycourts.gov/ad3/OAC/
cle.html .

To access the CLE, please email
ad3oac@nycourts.gov and provide
your name and county of panel
membership. You will receive a
reply with the user name and
password.

Please be advised that there are
new regulations regarding the
Indian Child Welfare Act ICWA)
that will apply to cases filed after
the effective date (which is yet to be
determined), 180 days after the
regulations are published in the
federal register. These regulations
do not essentially modify the Indian
Child Welfare Act but clarify some
technical details regarding
application and some evidentiary
processes. If anyone has an ICWA
case, it will be important to review
these extensive new regulations .
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Liaison Committees

A department-wide Liaison
Committee meeting was held on
Thursday, May 5, 2016 at the
Crowne Plaza Resort in Lake Placid
and will be held again on Friday,
November 4, 2016 at the Office of
Attorneys for Children in Albany.
The committees provide a means of
communication between panel
members and the Office of
Attorneys for Children. If you have
any questions about the meetings,
or have any issues of concern that
you wish to be on the meeting
agenda, kindly contact your liaison
committee representative, whose
name can be found in our
Administrative Handbook, pp. 18-
22,
http://www.nycourts.gov/ad3/oac/A
dministrativeHandbook.

Training News

Training dates for Fall 2016 CLE
programs are listed below and
agendas are available on the Third
Department OAC web page located
at:
http://www.nycourts.gov/ad3/oac/S
eminar_Schedule.html :

Children's Law Update 2016
Friday September 23, 2016
Double Tree by Hilton Hotel -
Binghamton, NY

Introduction to Effective
Representation of Children
Thursday, October 13 & Friday,
October 14, 2016

The Century House Hotel - Latham,
NY

Children's Law Update 2016
Friday, October 28, 2016

The Century House Hotel - Latham,
NY

Juvenile Sex Offenders

and Child Victims of Trafficking
Friday, November 18, 2016

Fort William Henry Hotel - Lake
George, NY

Revisions to Article 10- What's
Happening in Your County

& LGBOGNCT Youth in Foster
Care, Friday, December 2, 2016
The Century House Hotel - Latham,
NY

Field Trip to Brookwood
Correctional Facility on
September 9, 2016

A trip to Brookwood Secure
Detention Facility, located in
Columbia County and operated by
OCFS, is planned for September 9,
2016. An agenda was emailed to
those of you who expressed an
interest and desire to meet James
LeCain and the students he teaches
at Brookwood. In May of 2016,
James LeCain was a co-recipient of
the NYSBA's Howard A. Levine
Award for Excellence in Juvenile
Justice and Child Welfare presented
by the Committee on Children and
the Law. Retired from the U.S.
Army after 22 years of service, Mr.
LeCain has devoted the last 15
years to teaching both high school
and college courses at Brookwood.
In collaboration with the Columbia
Greene Community College, he
established the highly successful
college program for youth at
Brookwood - the only one like it in
the country. He also participates in
the nationally acclaimed debate
competition, "We the People",
focusing on good citizenship and
civil rights. While so many have
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given up on youth convicted of
serious crimes, Mr. LeCain
provides inspiration to us all in
seeing the value of education in
turning their lives around.

Updated JRP Practice Manuals

The 2016 edition of the Legal Aid
Society, Juvenile Rights Practice,
Child Welfare Proceedings,
Juvenile Delinquency Proceedings
and PINS Proceedings Practice
Manuals, are now available on the
OAC web page located at
http://www.nycourts.gov/ad3/Mem
bers-Only/JRPPracticeManuals.htm
1. To obtain the access codes,
simply email
ad3oac@nycourts.gov.

Web page

The Office of Attorneys for
Children web page located at
nycourts.gov/ad3/oac includes a
wide variety of resources, including
E-voucher information, online CLE
videos and materials, New York
State Bar Association
Representation Standards, the latest
edition of the Administrative
Handbook, Administrative Forms,
Court Rules, Frequently Asked
Questions, seminar schedules and
agendas, and the most recent
decisions of the Appellate Division,
Third Department on children's law
matters, updated weekly. The News
Alert feature currently includes
information regarding Language
Line, a telephonic interpreter
service for use by panel members.
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FOURTH DEPARTMENT
NEWS

2015 Honorable Michael F. Dillon
Awards

Congratulations to the recipients
of the 2015 Hon. Michael F. Dillon
Awards. Each year two attorneys
from each Judicial District in the
Fourth Department are chosen to
receive this award for their
outstanding advocacy on behalf of
children. The 2015 Awards were
presented to the recipients by
Presiding Justice Henry J. Scudder
at a ceremony at the M. Dolores
Denman Courthouse on June 21,
2016. The recipients are as
follows:

FIFTH JUDICIAL DISTRICT

Sherene Pavone, Onondaga County
Jessica Reynolds-Amuso, Oneida
County

SEVENTH JUDICIAL
DISTRICT

Elizabeth Vander Wal, Livingston
County
Robert A. Di Nieri, Wayne County

EIGHTH JUDICIAL DISTRICT

Shannon E. Filbert, Erie County
Laura A. Miskell, Niagara County

UNTIMELY VOUCHERS

The 2015-16 fiscal year closes on
September 14. Please send any
untimely vouchers to the court,
together with a “90-day”
affirmation, immediately. This is
mandatory for vouchers where the
case ended on or before March 31,
2015.

SEMINARS

You are not considered registered
for a seminar until you have
received a confirming e-mail from
our office. If you do not receive a
confirming e-mail within 3
business days from the date you
registered, please call Jennifer
Nealon at 585-530-3177.

Fall Seminar Schedule
October 13-14, 2016
Fundamentals of Attorney for the
Child Advocacy

Clarion Hotel/Century House
Latham, NY

September 29, 2016

Update

Embassy Suites

Syracuse, NY (full-day, taped)
October 27, 2016

Update

Clarion Hotel
Batavia, NY (full-day, taped)



RECENT BOOKS AND ARTICLES

ATTORNEY FOR THE CHILD

John Hamel, In the Best Interests of Children: What
Family Law Attorneys Should Know About Domestic
Violence, 28 J. Am. Acad. Matrim. Law. 427 (2016)

CHILD WELFARE

Lindsay Gochnour, Sticks and Stones May Break my
Bones, but Words Will Always Hurt me: Why California
Should Expand the Admissibility of Prior Acts of Child
Abuse, 43 Pepp. L. Rev. 417 (2016)

Samantha R. Lyew, Adoption and Foster Care
Placement Policies: Legislatively Promoting the Best
Interest of Children Amidst Competing Interests of
Religious Freedom and Equal Protection for Same-Sex
Couples, 42 J. Legis. 186 (2016)

Thomas A. Mayes, Understanding Intersectionality
Between the Law, Gender, Sexuality and Children, 36
Child. Legal Rts. J. 90 (2016)

Jessica Forgione Speckman, Trafficking and the Child
Welfare System Link: An Analysis, 28 J. Am. Acad.
Matrim. Law. 391 (2016)

CHILDREN’S RIGHTS

Catherine L. Carpenter, Throwaway Children: The
Tragic Consequences of a False Narrative, 45 Sw. L.
Rev. 461 (2016)

Megan Diffenderfer, The Rights of Privacy and
Publicity for Minors Online: Protecting the Privilege of
Disaffirmance in the Digital, 54 U. Louisville L. Rev.
131 (2016)

Mitchell Osterday, Protecting Minors From
Themselves: Expanding Revenge Porn Laws to Protect
the Most Vulnerable, 49 Ind. L. Rev. 555 (2016)

Mary Beth Tinker, Mighty Times, 68 Ark. L. Rev. 895
(2016)

CHILD SUPPORT

Charles J. Meyer et. al., Child Support Determinations
in High Income Families - A Survey of the Fifty States,
28 J. Am. Acad. Matrim. Law. 483 (2016)

CONSTITUTIONAL LAW

Erwin Chemerinsky & Michele Goodwin, Compulsory
Vaccination Laws are Constitutional, 110 Nw. U. L.
Rev. 589 (2016)

Daniel Greene, The Right to “Cure” A Child’s
Homosexuality?: A Constitutional Analysis of State
Laws Banning Sexual Orientation Change Efforts on
Minors, 67 Fla. L. Rev. F. 176 (2016)

Joshua E. Weishart, Reconstituting the Right to
Education, 67 Ala. L. Rev. 915 (2016)

COURTS

Nicholas Pisegna, Probable Cause to Protect Children:
The Connection Between Child Molestation and Child
Pornography, 36 B.C. J. L. & Soc. Just. 287 (2016)

Dana E. Prescott, Forensic Experts and Family Courts:
Science or Privilege-By-License, 28 J. Am. Acad.
Matrim. Law. 521 (2016)

Myra S. Reyes, Mandatory Restitution for Enticing a
Minor for Sexual Purposes: Additional Punishment or
Compensation for the Victim?, 24 Am. U. J. Gender
Soc. Pol’y & L. 401 (2016)

Candice L. Rucker, Whose Line is it Anyway?:
McDonald v. McDonald and the Substantive Use of the
Guardian Ad Litem’s Testimonial Hearsay in
Mississippi Chancery Court Proceedings, 35 Miss. C.
L. Rev. 101 (2016)

Kate Stevenson, 4 Cadillac, Chevrolet, Pickup Truck,
or Convertible: Endrew F. v. Douglas County School
District RE-1 and a Not-So-Individualized Education
Under the “Some Educational Benefit” Standard, 93

Denv. L. Rev. 797 (2016)



Julie K. Waterstone, Counsel in School Exclusion
Cases: Leveling the Playing Field, 46 Seton Hall L.
Rev. 471 (2016)

Sean Hannon Williams, Dead Children, 67 Ala. L. Rev.

739 (2016)
CUSTODY AND VISITATION

David Alan Perkiss, Boy or Girl: Who Gets to Decide?
Gender-Nonconforming Children in Child Custody
Cases, 27 Hastings Women’s L. J. 315 (2016)

DOMESTIC VIOLENCE

Filomena Gehart, Domestic Violence Victims a
Nuisance to Cities, 43 Pepp. L. Rev. 1101 (2016)

Jonathan Grant, Address Confidentiality and Real
Property Records: Safeguarding Interests in Land
While Protecting Battered Women, 100 Minn. L. Rev.
2577 (2016)

Thomas Luchs, Is Your Client a Good Candidate for
Mediation? Screen Early, Screen Often, and Screen for
Domestic Violence, 28 J. Am. Acad. Matrim. Law. 455
(2016)

Kelly F. McTear, 4 Practical Primer on Protection
From Abuse Law, 77 Ala. Law. 172 (2016)

Steven P. Shewmaker & Patricia D. Shewmaker,
Domestic Violence and the Military, 28 J. Am. Acad.
Matrim. Law 553 (2016)

Nada J. Yorke, Avoiding Collusion With Batterers
Through Recognition of Covert Behavior for Better
Outcomes in Family Court, 28 J. Am. Acad. Matrim.
Law. 563 (2016)

EDUCATION LAW

Lauren Brauer, Legislative Update: Zero Tolerance to
Zero Suspensions-An Analysis of LAUSD’s New
Discipline Policy, 36 Child. Legal Rts. J. 141 (2016)

Caitlin Cervenka, Youth Perspective: Framing School
Discipline in the “Best Interests of the Student,” 36
Child. Legal Rts. J. 145 (2016)

Haley Direnzo, The Claire Davis School Safety Act:
Why Threat Assessments in Schools Will not Help
Colorado, 93 Denv. L. Rev. 719 (2016)

Judith A.M. Scully, Examining and Dismantling the
School-to-Prison Pipeline: Strategies for a Better
Future, 68 Ark. L. Rev. 959 (2016)

David Wilhelmsen, Orphans, Baby Blaines, and the
Brave New World of State Funded Education: Why
Nevada’s New Voucher Program Should be Upheld
Under Both State and Federal Law, 42 J. Legis. 257
(2016)

FAMILY LAW

Bradley A. Areheart, Accommodating Pregnancy, 67
Ala. L. Rev. 1125 (2016)

Marley McClean, Children’s Anatomy v. Children’s
Autonomy: A Precarious Balancing Act With
Preimplantation Genetic Diagnosis and the Creation of
“Savior Siblings,” 43 Pepp. L. Rev. 837 (2016)

David M. Smolin, Surrogacy as the Sale of Children:
Applying Lessons Learning From Adoption to the
Regulation of the Surrogacy Industry’s Global
Marketing of Children, 43 Pepp. L. Rev. 265 (2016)

FOSTER CARE

Hon. Barbara D. Crowell & Julie P. Miller, Crashing
Into Adulthood: Foster Care is not Just for Babies, 33-
WTR Del. Law. 14 (2015-2016)

Amy J. Peters, Judicial Bypass in Nebraska: How the
Nebraska Supreme Court’s Decision in In Re
Anonymous 5, 268 NEB. 640, 838 N.W.2D 226 (2013)
Hllustrates the Complexity of Parental Consent Laws for
State Wards Seeking Abortion, 94 Neb. L. Rev. 1028
(2016)

Hannah Roman, Foster Parenting as Work, 27 Yale J.
L. & Feminism 179 (2016)

IMMIGRATION LAW

Timothy P. Fadgen & Dana E. Prescott, Do the Best
Interests of the Child end at the Nation’s Shores?
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Immigration, State Courts, and Children in the United
States, 28 J. Am. Acad. Matrim. Law. 359 (2016)

Kayla Burkhiser Reynolds, And the Melting Pot
Bubbles Over: A Call for Compromise in Addressing
the Child Migrant Crisis, 64 Drake L. Rev. 189 (2016)

Sarah Sherman-Stokes, Sufficiently Safeguarded?:
Competency Evaluations of Mentally 11l Respondents in
Removal Proceedings, 67 Hastings L. J. 1023 (2016)

Sarah M. Winfield, In Re A-R-C-G-: 4 Game-Changer
for Children Seeking Asylum on the Basis of
Intrafamilial Violence, 67 Hastings L. J. 1153 (2016)

Becky Wolozin, Doing What’s Best: Determining Best
Interests for Children Impacted by Immigration
Proceedings, 64 Drake L. Rev. 141 (2016)

JUVENILE DELINQUENCY

Brian J. Fahey, A Legal-Conceptual Framework for the
School-to-Prison Pipeline: Fewer Opportunities for
Rehabilitation for Public School Students, 94 Neb. L.
Rev. 764 (2016)

Diane Geraghty, Bending the Curve: Reflections on a
Decade of lllinois Juvenile Justice Reform, 36 Child.
Legal Rts. J. 71 (2016)

V. Noah Gimbel, There are no Children Here: D.C.
Youth in the Criminal Justice System, 104 Geo. L. J.
1307 (2016)

Lisa Ann Minutola & Riya Saha Shah, 4 Lifetime
Label: Juvenile Sex Offender Registration, 33-WTR
Del. Law. 8 (2015-2016)

Jennifer H. Peck & Wesley G. Jennings, 4 Critical
Examination of “Being Black” in the Juvenile Justice
System, 40 Law & Hum. Behav. 219 (2016)

Jennifer L. Weekley, Civil Rights—From Negative
Restriction to Affirmative Obligation: A Call for
Massachusetts to Recognize a Right to Rehabilitation
Beginning With Juvenile Offenders, 38 W. New Eng. L.
Rev. 221 (2016)
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FEDERAL COURTS

Error for Court to Fail to Give Full Faith and
Credit to Same-Sex Parent Adoption Decree
Entered in Another State by Court of Competent
Jurisdiction

V.L. and E.L. were two women who were in a
relationship from approximately 1995 to 2011. E.L.

gave birth to a child in 2002 and to twins in 2004. V.L.

and E.L. raised the children together as joint parents,
and decided to have V.L. formally adopt them. To
facilitate the adoption, the couple rented a house in
Georgia. V.L. then filed an adoption petition in
Georgia Superior Court. E.L. appeared in the
proceeding, and gave her express consent to V.L.’s
adoption of the children as a second parent. The
Georgia court determined that V.L. had complied with

the applicable requirements of Georgia law, and entered

a final decree of adoption, allowing V.L. to adopt the
children, and recognizing both V.L. and E.L. as their

legal parents. V.L. and E.L. ended their relationship in

2011. V.L. filed a petition in the Circuit Court of
Jefferson County, Alabama, alleging that E.L. had

denied her access to the children and interfered with her

ability to exercise her parental rights. V.L. asked the
Alabama court to register the Georgia adoption
judgment and award her some measure of custody or
visitation rights. The matter was transferred to the
Family Court of Jefferson County, which entered an
order awarding V.L. scheduled visitation with the
children. E.L. appealed the visitation order to the
Alabama Court of Civil Appeals. E.L. argued, among
other points, that the Alabama courts should not
recognize the Georgia judgment because the Georgia

court lacked subject-matter jurisdiction to enter it. The

Court of Civil Appeals rejected that argument, but
determined that the Alabama family court erred by
failing to conduct an evidentiary hearing before
awarding V.L. visitation rights. The matter was
remanded for the family court to conduct a hearing.

The Alabama Supreme Court reversed, holding that the

Georgia court had no subject-matter jurisdiction under

Georgia law to enter a judgment allowing V.L. to adopt

the children while still recognizing E.L.’s parental

rights. As a consequence, the Alabama Supreme Court

held that Alabama courts were not required to accord
full faith and credit to the Georgia judgment. The

Supreme Court reversed. The Alabama Supreme Court
erred in concluding that the Georgia statute it relied
upon went not to the merits, but to the Georgia court’s
subject-matter jurisdiction. Where a judgment
indicated on its face that it was rendered by a court of
competent jurisdiction, jurisdiction was presumed
unless disproved. The Georgia statute did not speak in
jurisdictional terms. The statute did not become
jurisdictional merely because its requirements were
mandatory and were strictly construed.

V.L.vE L, US ,2016 WL 854160 (2016)
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COURT OF APPEALS

Definition of Consent in Context of “Mechanical
Overhearing of a Conversation” Pursuant to Penal
Law § 250.00(2) Included Parent’s Vicarious
Consent Given On Behalf of Minor Child

The child’s non-custodial father recorded a
conversation between the child and defendant, the
mother’s boyfriend. The father was concerned for his
son’s safety because of the volume and tone of
defendant’s threats. The father heard defendant and the
mother yelling at the child, and defendant threatening
to beat him. The recording captured a five-year-old
crying while defendant was threatening to hit him 14
times and referring to previous beatings. The trial court
allowed the recording to be admitted into evidence.
The jury found defendant guilty of all charges, except
one assault charge, and sentenced defendant to an
aggregate term of seven years’ imprisonment, to be
followed by three years’ post-release supervision. The
Appellate Division affirmed, adopting the vicarious
consent doctrine, as recognized with respect to the
federal wiretap statute by the Sixth Circuit in Pollock v
Pollock, 154 F3d 601 (6th Cir. 1998), and in New York
in People v Clark, 19 Misc.3d 6 (2d Dept 2008), Iv
denied 10 NY3d 861. The defendant’s contentions
were rejected that the recording amounted to
eavesdropping in violation of Penal Law Section
250.05, because no party to the conversation consented
to the recording, and that the recording was therefore
inadmissible under CPLR 4506. Given the similarities
between the federal wiretap statute and New York’s
eavesdropping statute, and recognizing that the
vicarious consent exemption was rooted on a parent’s
need to act in the best interests of his or her child, the
court deemed it appropriate to adopt the vicarious
consent doctrine as an exemption to Penal Law Section
250.05. In a 4-3 decision, the Court of Appeals
affirmed. The definition of consent, in the context of
“mechanical overhearing of a conversation” pursuant to
Penal Law § 250.00(2) (and the admissibility of
evidence under CPLR 4506), included vicarious
consent given on behalf of a minor child. The Court’s
narrowly tailored test for vicarious consent required a
court to determine: (1) that a parent or guardian had a
good faith belief that the recording of a conversation to
which the child was a party was necessary to serve the
best interests of the child; and (2) that there was an

objectively reasonable basis for this belief. The
father’s basis was objectively reasonable. Although he
may have been in doubt about whether physical harm
would ensue, and delayed in providing the recording to
the police, the evidence that the child had previously
expressed fear of returning home added support to the
conclusion that the father had a good faith basis. In
these cases, a pretrial hearing must be conducted to
determine admissibility. In making the admissibility
determination, a court should consider, among other
things, the parent’s motive or purpose for making the
recording, the necessity of the recording to serve the
child’s best interests, and the child’s age, maturity, and
ability to formulate well-reasoned judgments of his or
her own regarding best interests. The dissenting judges
asserted that the legislature’s failure to address the
matter of vicarious consent in the statute indicated a
lack of intent to incorporate such a doctrine into the
term “consent.”

People v Badalamenti, 27 NY3d 423 (2016)

Exigent Circumstances Justified Warrantless
Search of Backpack

Family Court adjudicated respondent a juvenile
delinquent upon his admission that he committed an act
that, if committed by an adult, would constitute
unlawful possession of an air pistol, and placed
respondent on probation for a period of 18 months.

The Appellate Division affirmed. The Court of
Appeals affirmed. After the police lawfully took
respondent into custody for truancy, his backpack
produced a distinctive noise when it came into contact
with the police vehicle. One of the officers recognized
it as the sound a gun makes when it strikes a vehicle.
Respondent gave evasive answers when asked what had
caused the sound. The officers, who knew respondent
had previously been arrested for robbery, asked him to
remove the backpack, and he did so but appeared
nervous after he gave up the bag. One of the officers
then felt what seemed to be a gun in an exterior pocket.
Under the circumstances, even assuming that it
amounted to an investigative touching, there was a view
of the evidence supporting the determination that the
officers had a reasonable suspicion that respondent was
armed. When the touching revealed the shape of a gun
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in the bag, respondent was arrested. Respondent
became agitated and upset, and resisted being
handcuffed so that two officers were required to
handcuff him. Notably, the officers knew that
respondent had started to walk away while being
handcuffed during his previous arrest. Once in the
vehicle, one of the officers opened and searched the
backpack, and found what was later confirmed to be an
air pistol. The unmarked vehicle had no partition, and
the officer who searched the bag was seated next to
respondent on the backseat. The record supported the
conclusion that the officers reasonably believed that
respondent might gain possession of a weapon. Exigent
circumstances, consisting of a legitimate concern about
the safety of the arresting officers, justified the
warrantless search of respondent’s backpack.

Matter of Kenneth S., 27 NY3d 926 (2016)

No Abuse of Discretion in Ordering Three
Consecutive Six-month Sentences for Respondent’s
Willful Failure to Voluntarily Pay Child Support

Family Court revoked two prior suspended orders of
commitment, and ordered consecutive six-month
sentences for each, to run consecutively with a third
six-month sentence imposed for a current violation of
an order of child support. The Appellate Division
affirmed, rejecting the contention that consecutive
commitments were not authorized by Family Court Act
Section 454 (3). The Appellate Division further
determined that, given the father’s failure to contest the
amounts due and his willful refusal to voluntarily pay
despite repeated opportunities afforded to him over
more than three years, there was no abuse of discretion
in the determination to run the sentences consecutively.
The Court of Appeals affirmed. Family Court acted
well after the initial suspension of the earlier orders, but
retained jurisdiction on the two suspended
commitments because the father failed to completely
satisfy the judgments against him and failed to comply
with ongoing support obligations. The judicial
authority to commit was intended to prevent violations,
deter further violations and vigorously and
comprehensively enforce Family Court orders, and,
accordingly, consecutive sentences were authorized.
The statutory scheme provided protection against
incarceration to those respondents simply unable to

pay.

Matter of Columbia County Support Collection Unit v
Risley,  NY3d  ,2016 WL 3147588 (2016)

Error for Court to Make Final Custody
Determination Without Conducting Plenary
Hearing

After nearly 15 years of marriage, petitioner mother
S.L. commenced divorce proceedings against
respondent father J.R., seeking full custody of the
parties’ two children. The father filed an order to show
cause seeking temporary sole legal custody of the
children, alleging that he feared for their safety based
on a series of alleged incidents involving harassment,
extramarital affairs, and abuse of alcohol and
prescription medication by the mother. Supreme Court
granted the father temporary sole interim legal and
physical custody of the children and provided for
supervised visitation for the mother. The court later
received the report of a court-appointed forensic
evaluator, who concluded that the father was the more
psychologically stable of the two parents. One month
later, the court resolved the custody portion of the
parties’ dispute by awarding the father sole legal and
physical