CONTINUING LEGAL EDUCATION
Fall 2012
November 15, 2012

CURRENT ETHICS ISSUES IN CRIMINAL LAW

HON. BETTY WEINBERG ELLERIN (RET.), LENORE KRAMER, ESQ.,
MARVIN RAY RASKIN, ESQ. AND DEBORAH A. SCALISE, ESQ.

SPONSORED BY :
APPELLATE DIVISION, FIRST AND SECOND JUDICIAL DEPARTMENTS
CO-SPONSORED BY :
THE ASSIGNED COUNSEL PLAN OF THE CrTY OF NEW YORK



NYC 18B
ETHICS CLE

Hon. Betty Weinberg Ellerin
Lenore Kramer, Esq.
Marvin Ray Raskin, Esq.
Deborah A. Scalise, Esq.

November 15, 2012




Z, a former Assistant District Attorney, was recently hired as a Law Secretary in the Supreme
Court. One day Z is assigned to assist the Judge in the Integrated Domestic Violence Part ("IDVP"),
On the way home from dinner, D was stopped by the police at a DWI checkpoint and took a
Breathalyzer test. That same day, D is being arraigned in the IDVP on charges of Criminal Contempt
and DWI because it is alleged that he took his estranged wife to dinner and drinks, in violation of a
Temporary Order of Protection. Just prior to D's arraignment, Z overhears two Assistant District
Attorneys ("ADAs") discussing the fact that the Breathalyzer administered by the police came back with
negative results indicating that D was not intoxicated. The ADAs further state that they have not turned
over the results, because D consented to a blood test and they want to wait for the results from the lab
before disclosing the Breathalyzer results, One of the ADAs is Z's spouse, the other is a Bureau Chief
in the DA's Office. D is arraigned and bail is set based on all charges including the DWIL

1. Is there any problem with Z working in a Court part where his spouse regularly appears?
2. Does Z have a duty to report what he overheard?

3. What if any obligations do the ADA's have with respect to the results of the Breathalyzer at
arraignment?

etical # 2

Ais a criminal defense atiorney who is a member of the 18 B Panel. One evening, A is
appearing in the arraignment part. The Judge calls A up to the bench and expleins that two co-
defendants “B and C” and that the case (the last one on the calendar for the evening) is going to be
called in the next five minutes. B and C are being charged with Criminal Possession of Stolen Property
in the Fourth Degree (an E felony) and Criminzl Possession of a Forged Instrument in the Second
Degree (a D Felony). Apparently B and C were arrested as they entered & stolen car that was under
surveillance. The trunk of the car contained three shopping bags with merchandise with receipts for
more than one thousand dollars from each store (three I-Pads in one bag, women’s clothing in the
second bag and men’s clothing in the third bag). When they were searched B’s handbag held a wallet
that she claimed C asked her to hold for him. C refused to make any statements, but the wallet
contained his NY State Driver's License, and two credit cards with someone else’s identity; one with a
woman’s name and the other with a man’s name.. The Court Officers advised the Judge that B and C
got into a fist fight in the conference room when meeting with their private counsel D (who put in a
Notice of Appearance for both B and C with the notation “For Arraignment Only”). The two were
separated and B told D “Get away from me. You are not my lawyer. You are only looking out for C, 1
am so done with him. From now on I am looking out for myself”. As a result, the Judge says she is
worried about a conflict but needs to move her calendar, The Judge asks A to do her a favor and stand
up on the case for the Arraignment. A speaks with B and finds out that B's family will put up bail
money because B is a young lawyer in a small local matrimonial firm, A stands up on the case and
reports to the Court that B will retain private counsel. The Judge says “That’s fine, but for now you are



the 18B counsel assigned to this case”. The Judge sets bail at $10,000 each. B’s family immediately
posts her bail and B is released. A notes his time as one hour so that he can later submit his 18B
voucher to the Court.

Two days later, B and her father appear at A’s office without an appointment. A meets with
them and B explains that even though she is lawyer, (the first in her family), she does not know the
criminal process and does not want to tell her law firm what is going on. Moreover, her former
boyfriend C wants her to use an attorney that his attorney D recommends, so that “everyone can work
together” and that C has agreed to pay her legal fees, B says that A looked like he knew his way around
the courtroom, that the Judge liked him, and that she trusted him, rather than anyone that C or D
recommends. She asks A to represent her. A says he could do so for a flat fee of $15,000. A says that
she can pay him $5,000 now and that her father will sign a note that A can have the $10,000 bail money
when the case is over, A agrees and has C sign a retainer that he will “represent her in the case of
People v. C and any matters related thereto™, The retainer also states that C will pay A as follows:
“$5,000 immediately and $10,000 at the conclusion of the case”, A later drafis a separate letter for C’s
father in which C’s father agrees that A’s fee can be paid from the bail money which her sends to C’s
father to sign, but C’s father never sends it back. A never submits a voucher for the arraignment but
does submit a Notice of Appearance to the Court listing himself as privately retained.

As the case progresses, A discusses several plea offers with the prosecutor. Initially, A tells C
about the offers. C rejects them and tells A “Don’t tell me about any more plea offers unless they
involve & dismissal!” One day, C brings A copies of several Email messages that she downloaded from
her laptop which B used when he was at the apartment one evening. B’s messages were sent to his
lawyer, as well as his business partner, E. C makes admissions that he gave her his wallet, He also
states that C was unaware that the car was stolen or that he had the forged credit cards. A says “Leave
the messages with me and I will figure out what do about them”,

A meets with the prosecutor to further explore a plea. The prosecutor tells A that she is willing to
ailow C to plead to a misdemeanor. A explains that C was unaware and should not have to pay the price
of being on & date with the wrong person. The prosecutor replies that C must have known what B was
up to because B and C spent the day shopping together, B was holding C’s wallet and C is a lawyer.

The prosecutor gets called out of her office for five minutes by her paralegal, leaving her file open on
her desk. Even though the papers are upside down, A spots a “To do” list with names of witnesses and
their contact information on the list; one of the names on the list is E. So A uses his I-phone to take a
picture of the To do list. Thereafter, A contacts E who refuses to speak to him about the case.

In the meantime, C gets a letter from the Disciplinary Committee that they have opened a “Sua
Sponte” complaint pertaining to her arrest, and requesting that she appear for an examination under oath
at their office. C contacts A and requests his help. A says, “I never signed up for that, I only signed up
for the criminal case and thought you would take a plea. You are on your own when it comes to any
ethics issues — I don’t know a thing about them”,

A later gets a plea offer of a violation with a Conditional Discharge and Restitution. A
effusively recommends that C take the deal and she agrees. Afier the plea A arranges for the release of
the $10,000 bail, deposits the check and pays his fee.




One week later, C fires A and demands that he return the $10,000 to her father because he never
signed A’s letter and did not agree to pay her fee. Moreover, C stated that A engaged in malpractice
because his retainer agreed to “represent her in the case of People v. C and any matters related thereto”,
so he should have represented her before the Disciplinary Committee, which has an ongoing
investigation. She has had to hire new counsel who advised her that she never should have admitted any
wrongdoing in her plea allocution because doing so will affect her license to practice law.

1, Was A required to do the Judge a favor by standing up on the case?

2. UEzﬁhﬁwﬂaaﬁwEmumﬂﬂoswcqﬁghamgm:ﬁca_:nnmmnﬁ
arraignment?

3. Once A agreed to be appointed as 18B counsel for C, could A later be retained as
private counsel on C’s case? Did it make a difference that A never submitted the
Voucher?

4, Were there any problems in A’s meeting with C and her father?

5. :nqm?ﬂ_ﬁuﬁnumﬁﬁazﬁmﬁgﬁavﬁﬁaﬁ_ww?iﬁ}.mnmﬁnﬁﬁsﬁwn
his final $10,000 payment from the bail money a valid agreement?

6. What was A required to do about B’s email that C obtained from her computer?

7. If the case had gone to trial, would A have been able to submit B’s email as
evidence? Would it have ben admissible?

8. Was A obligated to tell C about plea offers other than those involving a dismissal?
9. Shouid A have taken the photograph of the prosecutor’s to do list?

10.  Was it okay for A to contact E as a potential witness for C?

11, Was A required to represent C in the disciplinary matter?

12.  Should A have advised C differently with respect to other possible consequences
of her plea?

13. Can the disciplinary authorities proceed with an investigation even though C pled
1o a violation and her conduct was unrelated to any client matters she may have
handled?

14, What was A required to do with respect to the request to return the $10,0007
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THESE RULES OF PROFESSIONAL CONDUCT WERE PROMULGATED AS JOINT RULES
OF THE APPELLATE DIVISIONS OF THE SUPREME COURT, EFFECTIVE APRIL 1,2009.
THEY SUPERSEDE THE FORMER PART 1200 (DISCIPLINARY RULES OF THE CODE OF
PROFESSIONAL RESPONSIBILITY),

THE NEW YORK STATE BAR ASSOCIATION HAS ISSUED A PREAMBLE, SCOPE AND
COMMENTS TO ACCOMPANY THESE RULES. THEY ARE NOT ENACTED WITH THIS
PART, AND WHERE A CONFLICT EXISTS BETWEEN A RULE AND THE PREAMBLE,
S5coPE OR A COMMENT, THE RULE CONTROLS,
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RULE 1.0:
TERMINOLOGY

(2)

(b)

(c}

(d)
(e}

£

®

“Advertisement” means any public or privats com-
munication made by or on behalf of a lawyer or law
firm about that lawyer or law firm'’s services, the
primary purpose of which is for the retention of the
lawyer or law firm. It does not include communi-
carions to existing clients or other lawyers,

“Belief” or "believes” denotes that the person in-
volved actually believes the fact in question tw be
true. A person’s belief may be inferred from cir-
cumstances.

*Computer-accessed communication” means any
communication made by or on behalf of a lawyer
or law firm that is disseminated through the use of
a computer or related electronic device, including,
but not limited to, web sites, weblogs, search en-
gines, electronic mail, banner advertisements, pop-
up and pop-under advertisements, chat rooms, list
servers, instant messaging, or other internet pres-
ences, and any attachmenrs or links relared thereto.

“Confidential information” is defined in Rule 1.6.

"Confirmed in writing” denotes (i) a writing from
the person to the Jawyer confirming thar the person
has given consent, (i) a wriring that the lawyer
prompily transmits ro the person confirming the
person’s oral consent, or (jii) a staterent by the
person mads on the record of any proceeding be-
forc a cribunal. If it is not feasible ro obrain or
transmit the writing ar the time the person gives
oral consent, then the lawyer must obtain or trans-
mit it within a reasonable time thereafter,

“Differing interests” include every interest thar will
adversely affect either the judgment or the loyaley
of a lawyer to 2 client, whether it be a conflicting,
inconsistent, diverse, or other interest.

“Domestic relarions matter” denotes representation
ofa client in 2 claim, action or procesding, or pre-

(R)

(i

it

(k)

liminary to the filing of a chim, action or proceed-
ing, in either Supreme Court or Family Court, or
in any court of appellate jurisdiction, for divorce,
separation, annulment, custody, visitation, main-
tenance, child support or alimony, or to enforce or
modify a judgment or order in connection with any
such claim, action or proceeding.

“Firm" or "law firm" includes, bur is not limited
to, a lawyer or lawyers in a law partnership, profes-
sional corporation, solc proprietorship or other as-
sociation authorized to pracrice law; or lawyers
employed in a qualified legal assistance organiza-
tion, a government law office, or the legal deparr-
ment of a corporation or other organization.

"Fraud” or "fraudulent” denores conduct char is
fraudulent under the substantive or procedural law
of the applicable jurisdiction or has & purpose 10
deceive, provided that it does net include conduct
that, although characterized as fraudulent by
statute or administrative rule, lacks an element of
scienter, deceit, intent to mislead, or knowing fil-
ure to correct misrepresentations thar can be rea-
sonably expected to induce detrimental reliance by
anather.

“Informed consent” denotes the agreement by a
person to a proposed course of conduct after the
lawyer has communicated information adequare
for the person to make an informed decision, and
after the lawyer has adequately explained to the per-
son the material risks of the proposed course of
conduct and reasonably available alternatives,

“Knowingly,” "known,"” “know,” or “knows” de-
notes actual knowledge of the fact in question. A
person's knowledge may be inferred from circum-
stances,

"Matter” includes any litigation, judicial or admin-
istrative proceeding, casc, claim, application, re-
quest for a ruling or other determination, contract,
controversy, investigation, charge, accusation, ar-
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rest, negotiation, arbitration, mediation or any
other representation involving a specific party or
parties,

(m} “Partner” denotes 3 member of a partnership, a
shareholder in 2 law firm organized as a professional
legal corporation or a member of an association au-
thorized to pracrice law.

(n} "Person” includes an individual, a corporatien, an
asseciation, a trust, a partnership, and any other or-
ganization or entity.

(o} "Professional legal corporation” means a corpora-
ton, or an association treated as a corporatien, au-
thorized by law to practice law for profit.

(p} "Qualified legal assistance organization” means an
office or organization of onc of the four types listed
in Rule 7.2{b){1)-{4} that meets all of the require-
ments thereof,

(9} "Reasonable” or “reasonably,” when used in relation
to conduct by a lawyer, denotes the conduct of a
reasonably prudent and competent lawyer. When
used in the context of conflict of interest determi-
nations, “reasonable lawyer” denotes a lawyer acting
from the perspecrive of a reasonably prudent and
competent lawyer whe is personally disinterested in
commencing or continuing the representation,

(r) "Reasonable belief” or “reasonably believes,” when
used in reference to a lawyer, denotes thac the lawyer
believes the matter in question and that the circum-
stances are such thar the beliefis reasonable,

(5] "Reasonably should know,"” when used in reference
to a lawyer, denotes thar a lawyer of reasonable pru-
dence and competence would ascermin the marter
in question,

{t} "Screened” or “screening” denotes the isolation of
a lawyer from any participation in a matter through
the timely imposition of procedures within a firm
that are reasonably adequare under the circum-
stances to protect information thar the isolated

lawyer or the firm is obligated to protect under
these Rules or other law.

(u) "Sexual relations” denotes sexual intercourse or the

HEW YORK STATE UMIFIED COURT SYSTEM

touching of an intimate part of the lawyer or an-
other person for the purpose of sexual arousal, sex-
ual gratification or sexual abuse,

{¥) "State” includes the District of Columbia, Puerto
Rico, and other federal territories and possessions,

{w) "Tribunal” denctes a court, an arbitrater in an ar-
bitraticn proceeding or a legislative body, adminis-
trative agency or other body acting in an
adjudicative capacity, A legislative body, adminis-
trative agency or other body acts in an adjudicative
capacity when a neutral official, after the presenta-
tion of evidence or legal argument by a party o par-
ties, will render a legal judgment directly affecting
a party's interests in 2 parricular marter,

{x} "Writing” or "written” denotes a tangible or elec-
tronic record of a communication or representation,
including handwriring, typewriting, printing, pho-
tocopying, photography, audio or video recording
and email. A “signed” writing includes an elecrronic
sound, symbol or process artached to or logically as-
sociated with a writing and executed or adopted by
a person with the intent o sign the writing.

RULE 1.1:
COMPETENCE

{a) A lawyer should provide competent representation
wa client. Competent representation requires the
legal knowledge, skill, thoroughness and prepara-
tion reasonably nccessary for the representation,

{b) A lawyer shall not handle a legal matter that the
lawyer knows or should know that the lawyer is not
competent to handle, without associating with 2
lawyer who is competent to handle it,

{c) lawyer shall not intentionally:

(1) fail to szek the objectives of the client through
reasonably available means permitted by law
and these Rules; or

(2) prejudice or damage the client during the course
of the representation except as permitted or re-
quired by these Rules,



RULE 1.2:

ScOPE OF REPRESENTATION AND ALLOCATION
OF AUTHORITY BETWEEN CLIENT AND LAWYER

{a) Subject to the provisions herein, a lawyer shall
abide by a client’s decisions concerning the objec-
tives of represencation and, as required by Rule 1.4,
shall consule with the client as to the means by
which they are to be pursucd. A lawyer shall abide
by a client’s decision whether to sertle a matter, In
a criminal case, the lawyer shall abide by the client’s
decision, after consultation with the lawyer, as to a
plea to be entered, whether to waive jury trial and
whether the client will weseify,

(b) Alawyer's representation of a client, including rep-
resentation by appointment, does not constitute an
endorsement of the client’s political, economic, so-
cial or moral views or activities.

(e} A lawyer may limit the scope of the representation
if the limitation is reasonable under the ciroum-
stanices, the client gives informed consent and
where necessary notice is provided to the tribunal
and/or opposing counsel,

(d}) A lawyer shall not counsel a client 1o engage, or as-
sista client, in conduct thar the lawyer knows is il-
legal or fraudulent, except that the lawyer may
discuss the legal consequences of any propused
course of conduct with a client,

(e} A lawyer may exercise professional judgment to
waive or fail to assert a right or position of the
client, or accede to reasonable requests of opposing
counsel, when doing so doss not prejudice the
rights of the client.

(F) A lawyer may refuse to aid or participate in conduct
that the lawyer believes o be unlawful, even though
there is some support for an argument that the con-

ducr is legal.

(g) A lawyer does not violate this Rule by being punc-
tszl in fulfilling all professional commitments, by
avoiding offensive tactics, and by treating with
courtesy and consideration all persons involved in
the legal process.

RULE 1.3:

DILGENCE

(a) A lawyer shall act with reasonable diligence and
promptness in representing 2 client,

(b} A lawyer shall not neglect a legal matrer entrusicd
to the lawyer.

(c) A lawyer shall not intentionally fail to carry out a
contract of employment entered into with a client
for professional services, but the lawyer may with-
draw as permitted under these Rules.

RULE 1.4:
COMMUNICATION

(2} A lawyer shall;
(1) promptly inform the client of:

{i} any decision or circumstance with respect
o which the client’s informed consent, as
defined in Rule 1.0(j), is required by these
Rules;

(i}) any information required by court rule or
other law to be communicated to a clieng
and

(iii} matcrial developments in the marter in-
cluding seetlement or plea offers,

{2} reasunably consult with the client abour the
mezns by which the client’s objectives arc 1o be
accomplished;

(3) keep the client reasonably informed about the
status of the marter;

(4} promptly comply with a client’s reasonable re-
quests for information; and

(5} consult with the client about any relevant lim-
itation on the kiwyer's conduct when the lawyer

knows that the client expects assistance not per-
mitred by these Rules or other law,

(b} A lawyer shall explain a matter to the extent rea-
sonably necessary to permir the client to make in-
formed decisions regarding the representation.
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RULE 1.5:
FEEs AND DiviSION OF FEES

(8} A lawyer shall not make an agreement for, charge,
or collect an excessive or illegal fee or expense. A
fee is excessive when, after a review of the facrs, a
reasonable lawyer would be left with a definite and
fiem conviction that the fee is excessive. The factors
to be considered in determining whether a fee is ex-
cessive may include the following:

(1} the time and labor required, che novelty and
difficuley of the questions involved, and the
skill requisite to perform the legal service prop-
erly;

(2) the likelihood, if apparent or made known to
the client, thar che acceprance of the particular
employment will preclude other employment
by the lawyer;

(3) the fee customarily charged in the locality for
similar legal services;

(4) the amount involved and the results obrained;

(5) the time limitations imposed by the client or

by circumstances;

(6) the nature and length of the professional rela-
tionship with the client;

(7} the experience, reputation and ability of the
lawyer or lawyers performing the services; and

(8} whether the fee is fixed or contingent.

(b) A lawyer shall communicate to a client the scope
of the representation and the basis or rate of the fee
and expenses for which the client will be responsi-
ble. This information shall be communicated to the
client before or within a reasonable time after com-
mencement of the represenration and shall be in
writing where required by stature or court rule.
This provision shall not apply when the lawyer will
charge a regularly represenied client on the same
basis or rate and perform services thar arc of the
same general kind as previously rendered to and
paid for by the client. Any changes in the scope of
the representation or the basis or rate of the fee or
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(<)

expenses shall also be communicared 1o the client.

A fee may be contingent on the cutcome of the
matter for which the service is rendered, except in
2 matter in which a contingent fee is prohibited by
paragraph (d) or other law. Promptly after a lawyer
has been employed in a contingent fee matter, the
lawyer shall provide the client with a writing starting
the method by which the fee is to be determined,
including the percentage or percentages that shall
accrue to the lawyer in the event of serdement, trial
or appeal; lirigation and other expenses to be de-
ducted from the recovery; and whether such ex-
penses are to be deducted before or if not
prohibited by statute or court rule, after the con-
tingen fee is calculared. The writing must clearly
notify the client of any expenses for which the
client will be liable regardless of whether the clicnt
is the prevailing party. Upon conclusion of a con-
tingent fee marter, the Jawyer shall provide the
cliene with a writing stating the outcome of the
matter and, if there is 4 recovery, showing the re-
mittance to the client and the method of its derer-

mination.

{d) A lawyer shall net enter into an arrangement for,

charge or collect:

(1} a contingent Fee for representing a defendant in
a eriminal marter;

(2) = Fee prohibited by law or rule of courr;
(3) fee based on fraudulent billing;

{4) a nonrefundable retainer fee; provided that a
lawyer may enter into a retainer agreement with
a client containing a reasonable minimum fee
clause if ic defines in plain language and sets
forth the circumstances under which such fee
may be incurred and how it will be calculared;
or

(3) any fee in a domestic relations marter ik
{i) the payment or amount of the fee is con-
tingent upon the scouring of a divorce or
of obtaining child custedy or visitarion or
is in any way determined by reference



(e}

(£}

the ameunt of maintenance, supporr, eg-
uitable distribution, ar property sertle-
ment;

(i} a written retainer agreement has not been
signed by the lawyer and client setting
forth in plain language the nature of the
relationship and the detsils of the fee
arrangement; or

(iii} the written retainer agreement includes a
security interest, confession of judgment
or other lien without prior norice being
provided to the client in a signed recainer
agreement and approval from a tribunal
after notice to the adversary. A lawyer shall
not foreclose on a mortgage placed on the
marital residence while the spouse who
consents to the morrgage remains the ti-
tlcholder and the residence remains the
spouse’s primary residence,

In domestic relarions matrers, 2 lawyer shall provide
a prospective client with a statement of client’s
rights and responsibilities at the initial conference
and prior to the signing of a written rerainer agree-
mcnt.

Where applicable, a lawyer shall resolve fee disputes
by arbitration at the election of the client pursuant
to a fee arbitration program established by the
Chief Administrator of the Courts and approved
by the Administeative Board of the Couris.

A lawyer shall not divide a fee for legal services with
another lawyer who is not associated in the same
Law fitm unless:

(1} the division is in proportion to the services per-
formed by each lawyer or, by a writing given to
the client, each lawyer assumes joint responsi-
bility for the representation;

(2) the client agrees 1o cmployment of the other
lawyer after a full disclosure that a division of
fees will be made, including the share each
lawyer will receive, and the client’s agreement
is confirmed in writing; and

{3) the total fee is not excessive,

(h} Rule 1.5(g) does not prohibit payment 1o a lawyer
formerly associated in a Jaw firm pursuant to a sep-
aration or retirement agreement,

RULE 1.6:
CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not knowingly reveal confidential in-
formation, as defined in this Rule, or use such in-
formation to the disadvantage of a client or for the
advantage of the lawyer or 4 third person, unless:

(1) the client gives informed consent, as defined in
Rule 100
(2} the disclosure is impliedly authorized to ad-
vance the best interests of the client and is ei-
ther reasonable under the circumstances or
customary in the professional communiry; or
(3) the disclosure is permitted by paragraph (b).
“Confidential information” consists of information
gained during or relating to the representation of a
client, whatever its source, that is {a) protected by
the attorney-client privilege, (b) likely to be embar-
rassing or detrimental to the client if disclosed, or
{c) information that the client has requested be
kept confidential. "Confidential information” does
not ordinarily include (i} a lawyer's legal knowledge
or legal research or (i} information that is generally
known in the local community or in the wade, field
or profession to which the information relares.

(b} A lawyer may reveal or use confidendial informarion
to the extent chat the lawyer reasonably believes
necessary;

(1} to prevent reasonably certain death or substan-
tial bodily harm;

{2) to prevent the clieat from commining = crime;

(3) to withdraw a written or oral opinion or repre-
sentation previously given by the lawyer and
reasonably believed by the lawyer still to be re-
lied upon by a third person, where the lawyer
has discovered that the opinion or representa-
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tion was based on materially inaccurate infor-
mation or is being used to further a crime or
fraud;

(4) ro secure legal advice about compliance with
these Rules or other law by the lawyer, another
lawyer associated with the lawyer's firm or the
law firm;

{(5) (i) o defend the lawyer or the lawyer's em-
ployees and associates against an accusa-
tion of wrongful conduct; or

(i1} o esrablish or collect a fee; or

(6} when permited or required under these Rules
or to comply with other law or court order.

(c} A lawyer shall exercise reasonable eare to prevent
the lawyer's employees, associates, and others
whose services are utilized by the lawyer from dis-
closing or using confidential information of a
client, except that a lawyer may reveal the informa-
tion permitted to be disclosed by paragraph (b)
threugh an employee.

RULE 1.7:
CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall
not represent a client if a reasonable lawyer would

conclude that either:

(1} the representation will involve the lawyer in
representing differing interests; or

(2) there is a significant risk that the lawyer's pro-
fessional judgment on behalf of a client will be
adversely affected by the lawyer's own financial,
business, property or other personal interests.

(b} Norwithstanding the existence of 2 concurrent con-
flict of interest under paragraph (a), a lawyer may
represent a client if:

(1) the lawyer reasonably believes that the laveyer
will be able 1o provide comperent and diligent
representation to cach afected client;

(2) the representation is not prohibited by law;
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{3} the represencation does not involve the asser-
tion of a claim by one client against another
client represented by the lawyer in the same lit-
ipation or other proceeding before a rribunal;
and

(4) each affected client gives informed consent,
confirmed in writing.

RULE 1.8:

CURRENT CLIENTS: SPECIFIC CONFLICT OF
INTEREST RULES

(@) A lawyer shall not enter into a business transaction
with a client if they have differing interests therein
and if the client expects the lawyer to exercise pro-
fessional judgment therein for the protection of the
client, unless:

(1) the transaction is fair and reasonable to the
client and the terms of the transacrion are fully
disclosed and transmitted in writing in 4 man-
ner that can be reasonably understood by the
client;

(2) the client is advised in writing of the desirabiliry
of seeking, and is given a reasonable opporw-
nity to seek, the advice of independent legal
counsel on the transaction; and

{3 the client gives informed consent, in a writing
signed by the client, to the essential terms of
the transaction and the lawyer's role in the
transaction, including whether the lawyer is
representing the client in the transaction,

{b) A lawyer shall not use information relaring to rep-
resentation of a client two the disadvantage of the
client unless the client gives informed consent, ex-
cept as permitied or required by these Rules,

(e) A lawyer shall no:

(1) solicit any gift from a client, including a testa-
mentary gift, for the benefit of the lawyer or a
person relired to the lawyer; or

(2) prepare on behalf of a client an instrument giv-
ing the lawyer or a person related to che lawyer



(d)

{e)

()

any gift, unless the lawyer or other recipient of
the gift is related to the client and a reasonable
lawyer would conclude thar the transaction is
fair and reasonable,
For purposes of this paragraph, related persons in-
clude a spouse, child, grandchild, parent, grandpar-
ent or other relative or individual with whom the
lawyer or the client maintins a close, familial rela-
tionship.
Prier to conclusion of all aspects of the marter giv-
ing rise to the representation or proposed represen-
tation of the cliznt or prospective clicnt, a lawyer
shall not negotiate or enter into any arrangement
or understanding with:

{1} a client or a prospective client by which the
lawyer acquires an interest in literary or media
rights with respect to the subject matter of the
representation or proposed representation; or

(2} any person by which the lawyer transfers or as-
signs any interest in literary or media rights with
respect to the subject matter of the representa-
tion of a clicnt or prospective client.

While representing a client in connection with con-
templared or pending litigation, a lawyer shall not
advance or guarantee financial assistance to the
client, except than

(1} a lawyer may advance court costs and expenses
of litigation, the repayment of which may be
contingent on the outcome of the marer;

(2) a lawyer representing an indigent or pro bono
client may pay court costs and expensss of liti-
gation on behalf of the client; and

(3) a lawyer, in an action in which an atrorney’s fec
is payable in whole or in part as a percentage of
the recovery in the action, may pay on the
lawyer's own account court costs and expenses
of licigation. In such case, the fee paid o the
lawyer from the proceeds of the action may in-
clude an amount equal 1o such costs and ex-
penses incurred.

A lawyer shall not accept compensation for repre-

senting 2 client, or anything of value related o the
lawyer's representation of the client, from cne other
than the client unless:

(1) the client gives informed consent;

{2} there is no interference with the lawyer’s inde-
pendent professional judgment or with the
client-lawyer relationship; and

(3) the client’s confidential information is protected
as required by Rule 1.6,

(g A lawyer who represents two or more clients shall

not participate in making an aggregate settlement
of the claims of or against the clients, absent court
approval, unless each client gives informed consent
in a writing signed by the client. The Jawyer's dis-
closure shall include the existence and narure of all
the claims involved and of the participation of cach
person in the settlement,

{h) A lawyer shall not:

(1) make an agreement prospectively limiting che
lawyer's liability to 2 client for malpractice; or

(2) settle a claim or potential claim for such liability
with an unrepresented client or former client
unless that person is advised in writing of the
desirability of secking, and is given a reasonable
opportunity to seek, the advice of independent
legal counsel in connection therewith,

{i) A lawyer shall not acquire a proprietary in-
terest in the cause of action or subject mar-
ter of litigation the lawyer is conducting
for a client, except that the lawyer may:

(1) acquire a lien authorized by law to secure the
lawyer's fee or expenses; and

(2} contract with a client for 2 reasonable contin-
gent fee in a civil matter subject to Rule 1.5(d)
or other law or court rule.

() (1) A lawyer shall not:

(i} asacondition of entering into or continu-
ing any professional representation by the
lawyer or the lawyer's firm, require or de-
mand sexual relations with any person;
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(i} employ coercion, intimidadon or undue
influence in entering into sexual relations
incident to any professional represenration
by the lawyer or the lawyer's firm; or

(iii} in domestic relations marters, encer into
sexual relations with a client during the
course of the lawyer's representation of the
client,

{2) Rule 1.BG)(1) shali not apply to sexual relations
between lawyers and their spouses or to ongo-
ing consensual sexual relationships that predate
the initiation of the client-lawyer relasionship.

{k) Where a lawyer in a firm has sexual relations with
a client bur does not participate in the representa-
tion of that client, the lawyers in the firm shall not
be subject to discipline under this Rule solely be-
cause of the occurrence of such sexual relations.

RULE 1.9:
DuTies To ForRmer CLIENTS

(a) A lawyer who has formerly represented a client in
a matter shall not thereafter represent another per-
son in the same or a substantially related matter in
which that person’s interests are materially adverse
to the interests of the former client unless the for-
mer client gives informed consent, confirmed in
writing,

(b) Unless the former client gives informed consent,
confirmed in writing, a lawyer shall not knowingly
fepresent a person in the same or a substantially re-
lated marter in which 4 firm with which the lawyer
formerly was associated had previously represented
a client:

{1} whose interests are materially adverse to thar
person; and

(2} about whom the lawyer had acquired informa-
tion protected by Rules 1.6 or paragraph (<) of
chis Rule thar is marerial to the matter,

(e} A lawyer who has formerly represented a client in
a matter of whose present or former firm has for-
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merly represented a client in a marcer shall nor

thereafier:

{1) use confidentizl informacion cf the former
client protected by Rule 1.6 to the disadvantage
of the former client, except as these Rules
would permit or require with respect to a cur-
rent client or when the information las become
generally known; or

{2) reveal confidential information of the former
client protected by Rule 1.6 excepr as thess
Rules would permit or require with respect o
a current client,

RULE 1,10;
IMPUTATION OF CONFLICTS OF INTEREST

{a} While lawyers are associated in 2 firm, none of
them shall knowingly represent a client when any
one of them praciicing alone would be prohibited
from doing so by Rule 1.7, 1.8 or 1.9, except as
otherwise provided thersin,

(b) When a lawyer has terminated an association with
a firm, the firm is prohibited from thereafter rep-
resenting a person with interests that the firm
knows or reasonably should know are marerially
adverse to those of a client represented by the for-
metly associated lawyer and not currently repre-
sented by the firm if the firm or any lawyer
remaining in the firm has information protected by
Rule 1.6 or Rule 1.9{c) thart is material to the mat-
ter.

(c) When a lawyer becomes associated with a firm, the
firm may not knewingly represent a client in a mat-
ter that is the same as or substanrially related e a
matter in which the newly associated lawyer, or a
firm with which that lawyer was associated, for-
merly represented a client whose interests are ma-
terially adverse to the prospective or current client
unless the newly associated lawyer did not acquire
any information protecred by Rule 1.6 or Rule
1.9{c} that is material to the current marter.

(d) A disqualification prescribed by this Rule may be



waived by the affected client or former client under
the conditions stated in Rule 1.7.

(e} A law firm shall make a writeen record of its en-
gagemenis, at or near the time of each new engage-
ment, and shall implement and maintain a system
by which proposed engagements are checked
against current and previous engagements when:

(1) the firm agrees to represent a new client;

(2) the firm agrees to represent an existing client in
a new matter;

(3} the firm hires or associates with another lawyer;

or

(4) an additional party is named or appears in a
pending matter,
(F} Substantial failure to keep records or to im plement

or maintain a conflict-checking system that com-
plies with paragraph () shall be a viclation thereof
regardless of whether there is another violation of
these Rules.

(g) Where 2 violation of paragraph (¢} by 2 law firm is
a substantial factor in causing a violation of para-
graph (a) by a lawyer, the law firm, as well as the
individual lawyer, shall be responsible for the vio-
lation of paragraph (a).

(h) A lawyer related to another lawyer as parent, child,
sibling or spouse shall not represent in any marter
a client whose interests differ from those of another
party to the marter who the lawyer knows is repre-
sented by the other lawyer unless the clicnt con-
sents 1o the representation after Rull disclosure and
the lawyer concludes that the lawyer can adequately
represent the interests of the client,

RULE 1.11:
SPECIAL CONFLICTS OF INTEREST FOR FORMER

AND CURRENT GOVERNMENT OFFICERS AND
EMPLOVEES

(a) Excepr as law may otherwise cxpressly provide, a
lawyer who has formerly served as a public officer
or employee of the government:

(1} shall comply with Rule 1.9(c); and

(2) shall not represent a client in connection with a
matter in which the lawyer participated person-
ally and substantially as a public officer or em-
ployee, unless the appropriate government agency
gives its informed consent, confirmed in writing,
to the representation. This provision shall not
apply to matters governed by Rule 1.12(a).

(b) When a lawyer is disqualified from representation
under paragraph (a), no lawyer in a firm with
which thac lawyer is associated may knowingly un-
dertake or continue representation in such a marter
unless:

(1) the firm acts promptly and reasonably ro:

(i) norify, as appropriate, lawyers and non-
lawyer personnel within the firm thar che
personally disqualified lawyer is prohibived
from participating in the representation of
the current client;

(ii} implement effective screening procedures
to prevent the flow of informarion about
the matter between the personally disqual-
ified lawyer and the others in the firm;

(i} ensure that the disqualified lawyer is ap-
portioned no part of the fee therefrom;
and

(iv) give written notice to the appropriate gov-
emment agency to enable it to ascermin
compliance with the provisions of this
Rule; and

(2) there are no other circumstances in the partie-
ular representation chat create an appearance of
impropriety.

(c) Excepr as law may otherwise expressly provide, a
lawyer having informarion that the lawyer knows
is confidential government information abour a
petson, acquired when the lawyer was a public of-
ficer or employes, may not represent a private client
whose interests are adverse to that person in a mat-
ter in which the informarion could be used to the
material disadvantage of that person. As used in
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this Rule, the term "confidential government in-
formarion” means information that has been ob-
tained under governmental autherity and thar, at
the time this Rule is applied, the government is
prohibited by law from disclosing o the public or
has a legal privilege not ro disclose, and that is not
otherwise available ro the public. A firm with
which that lawyer is associated may undertake or
continue representation in the matter only if the
disqualified lawyer is timely and effectively screened
from any participation in the matter in accordance

with the provisions of paragraph (b).

(d) Excepr as law may otherwise expressly provide, 2
lawyer currently serving as a public officer or em-
ployee shall not:

{1} participate in & matter in which the laweyer par-
ticipated personally and substantially while in
private practice or nongovernmental employ-
ment, unless under applicable law ne one is, or
by lawful delegation may be, authorized to act
in the lawyer's stead in the marteer; or

{2) negotiate for private employment with any per-
son who is involved as a party or as lawyer for
a party in a marter in which the lawyer is par-
ticipating personally and substantially.

{e} As used in this Rule, the term “mater” as defined
in Rule 1.0() does not include or apply to agency
rulemaking functions.

(F) A lawyer who holds public office shall nor:

{1} use che public position to obrain, or attempt ro
obtain, 3 special advantage in legislarive marrers
for the lawyer or for a client under circum-
stances where the lawyer knows or it is obvious
that such action is not in che public incerest;

(2) use the public position to influence, or attempt
to influence, a tribunal to act in favor of the
lawyer or of a clienr; or

(3} accepranything of value from any person when
the lawyer knows or it is obvious that the offer
is for the purpose of influencing the lawyer's ac-
tien as a public official,
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RULE 1,12:
SPECIFIC CONFLICTS OF INTEREST FOR FORMER
JUDGES, ARBITRATORS, MEDIATORS OR OTHER
THIRD-PARTY NEUTRALS

(a) A lawyer shall nor accept private employment in a
matter upon the merits of which the lawyer has
acted in a judiclal capacity.

(b) Except as stared in paragraph (e), and unless all par-
ties 1o the proceeding give informed consent, con-
firmed in writing, a lawyer shall not represent
anyone in connection with a matter in which the
lawyer participated personally and substantially as:
(1) an arbitrator, mediator or other third-party

neutral; or

(2} a law clerk to a judge or other adjudicative of-
ficer or an arbitrator, mediator or other third-
party neutral.

{c) A lawyer shall not negotiate for employment with
any person who is involved as a party or as lawyer
for a party in a matter in which the lawyer is par-
ticipating personally and substandially as a judge or
other adjudicative officer or as an arbitrator, medi-
ator or other third-party neutral,

{d) When s lawycr is disgualified from representation
under this Rule, no lawyer in a firm with which
that lawyer is associated may knowingly undertake
or continue representation in such @ matter unless:
{1} the firm acrs promptly and reasonably wo:

(i) notify, as appropriate, lawyers and non-
lawyer personnel within the firm that the
personally disqualified lawyer is prohibiced
from participating in the representation of
the current client;

(il) implement effective screening procedures
to prevent the flow of information about
the marter berween the personally disqual-
ified lawyer and the others in the firm;

{iii) ensure thac the disqualified lawyer is ap-
portionsd no part of the fee therefrom;

and



(iv} give written notice to the parties and any
appropriate tribunal to enable it to ascer-
tin compliance with the provisions of this
Rule; and

(2) there are no other circumstances in the partic-
ular representation that create an appearance of
impropriety.

(e} An arbiteator selected as a partisan of a party in a
multimember arbitration panel is not peohibired
from subsequently representing that party.

RULE 1.13:
ORGANIZATION As CLIENT

(a) When a lawyer employed or rerained by an organ-
fzation is dealing with the organization’s dirccrors,
officers, employees, members, sharcholders or other
constituents, and it appears that the organization’s
interests may differ from those of the constituents
with whom the lawyer is dealing, the lawyer shall
explain that the lawyer is the lawyer for the organ-
ization and not for any of the constituents.

(b} Ifa lawyer for an organization knows that an offi-
cer, employee or other person associared with the
organization is engaged in action or intends to act
or refuses to act in & matter relared to the represen-
tation thar (i) is a violation of a legal obligation o
the organization or a violation of law chat reason-
ably might be imputed to the organization, and (ji}
is likely to result in substantial injury to the organ-
fzation, then the lawyer shall proceed as is reason-
ably necessary in the best interest of the
organization. In determining how to proceed, the
lawyer shall give duc consideration to the serious-
ness of the violation and its consequences, the scope
and nature of the lawyer's representation, the re-
sponsibilicy in the organization and the apparent
metivation of the person involved, the policies of
the organization concerning such matters and any
other relevane considerations. Any measures raken
shall be desigied to minimize disruption of the or-
ganization and the risk of revealing information re-

1

lating ro the representation to persons outside the
organization. Such measures may include, among
others:

(1) asking reconsideration of the matter;

{2} advising that a separate legal opinion on the
matter be sought for presentation 1o an appro-
priate authority in the organization; and

(3} referring the matter to higher anthority in the
organization, including, if warranted by the se-
riousness of the marter, referral to the highest
authority that can act in behalf of the organi-
zation as determined by applicable law.

(c) IF, despite the lawyer's efforts in accordance with
paragraph (b), the highest anthority that can acton
behalf of the organization insists upon acricn, or a
refusal o acy, that is clearly in violation of law and
is likely to result in a substantial injury to the or-
ganization, the lawyer may reveal confidential in-
formation only if permicred by Rule 1.6, and may
resign In accordance with Rule 1,16,

(d) Alawyer representing an organization may also rep-
resent any of its directors, officers, employees,
members, sharcholders or other constitwents, sub-
ject to the provisions of Rule 1.7, If the organiza-
tien's consent o the concurrent representation is
required by Rale 1.7, the consent shall be given by
an appropriate official of the organization other
than the individual who is o be represented, or by
the shareholders.

RULE 1.74;

CLIENT WITH DimINISHED CAPACITY

{a) When a client’s capacity ro make adequately con-
sidered decisions in connection with a representa-
tion Is diminished, whether because of minority,
mental impairment or for some other reason, the
lawyer shall, as far as reasonably possible, mainrain
a conventional relationship with the client.

(b) When the lawyer reasonably believes that the client
has diminished capacity, is at risk of substantial
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(e}

physical, financial or other harm unless action is
taken and cannot adequately act in the client’s own
interest, the lawyer may take reasonably necessary
protective action, including consulting with indi-
viduals or entities that have the ability to take ac-
tion to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem,
conservator or guardian,

Information relating to the representation of a
client with diminished capacity is protected by
Rule 1.6. When taking protective action pursuant
to paragraph (b}, the lawyer is impliedly autharized
under Rule 1.6{a} 10 reveal information abour the
client, but only to the extent reasonably necessary
to protect the client’s interests,

RULE 1.15:

PRESERVING IDENTITY OF FUNDS AND
PROPERTY OF OTHERS; FIDUCIARY
RESPONSIBILITY; COMMINGLING AND
MISAPPROPRIATION OF CLIENT FUNDS OR
PROPERTY; MAINTENANCE OF BANK
ACCOUNTS; REcOrRD KEEPING; EXAMINATION
OF REcORDS

(@)

Prohibition Against Commingling and Misappro-
puiation of Client Funds or Property.

A Jlawyer in possession of any funds or other prop-
erty belonging to another person, where such pos-
session is incident to his or her practice of law, is a
fiduciary, and must not misappropriate such funds
or property or commingle such funds or property
with his or her own,

{b) Separate Accounts,

(1} A lawyer who is in possession of funds belong-
ing to another person incident to the lawryer's
practice of law shall maintain such funds in a
banking institution within New York State that
agrees to provide dishonored check reports in
accordance  with the provisions of 22
N.Y.C.R.R. Part 1300. “Banking institution”
means a state or national bank, crust company,
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savings bank, savings and loan association or
credit union. Such funds shall be maintined,
in the lawyer's own name, or in the name of 2
firm of lawyers of which the lawyer is a mem-
ber, or in the name of the lawyer or firm of
lawyers by whom the lawyer is employed, in a
special account or accounts, separate from any
business or personal accounts of the lawyer or
lawyer's firm, and separate from any accounts
that the lawyer may maintain as executor,
guardian, trustee of receiver, or in any other fi-
duciary capacity; into such special account or
accounts all funds held in escrow or otherwise
entrusted to the lawyer or firm shall be de-
posited; provided, however, that such funds
may be maintained in a banking institution lo-
cated ourside New York State if such banking
institution complics with 22 M.Y.C.R.R. Part
1300 and the lawyer has obuined the prior
written approval of the person to whom such
funds belong specifying the name and address
of the office or branch of the banking institu-
tion where such funds are to be maintained.

{2) A lawyer or the lawyer's firm shall identify the
special bank account or accounts required by
Rule 1.15(b)(1) as an “Attorney Special Ac-
count,” “Atorney Trust Account,” or "Attorney
Escrow Account,” and shall obtain checks and
depasit slips that bear such title. Such title may
be accompanied by such other descriptive lan-
guage as the lawyer may deem appropriare, pro-
vided that such additional language
distinguishes such special account or accounts
from other bank accounts that are maintained
by the lawyer or the lawyer's firm.

(3) Funds reasonably sufficient to maintain the ac-
count or 1o pay account charges may be de-
posited therein,

(4) Funds belonging in part to a client or third per-
son and in part currently or potentially to the
lawyer or law firm shall be kept in such special
account or accounts, but the portion belonging



to the lawyer or law firm may be withdrawn
when due unless the right of the lawyer or law
firm to receive it is disputed by the client or
third person, in which event the disputed por-
tion shall not be withdrawn until the dispute is
finally resolved.

{e) Norification of Receipt of Property; Safekeeping;

Rendering Accounts; Payment or Delivery of Prop-
ﬂ_..ﬂv..
A lawyer shall:

(1) promptly notify a client or third person of the
receipt of funds, securities, or other properties
in which the client or third person has an in-
Terest;

{2} identify and label securides and propertiss of a
client or third person promptly upon receipt
and place them in a safe deposit box or other
place of safekeeping as soon as practicable;

(3) maintain complete records of all funds, securi-
ties, and other properties of a client or third
person coming into the possession of the kawyer
and render appropriate accounts to the client
or third person regarding them; and

(4) promptly pay or deliver to the client or third
person as requested by the client or third person
the funds, securities, or other properties in the
possession of the lawyer that the client or third
person is encitled to receive,

(d) Required Bookkeeping Recurds.

(1) A lawyer shall maintain for seven years after the
events that they record;

(i) the records of all deposits in and with-
drawals from the accounts specified in
Rule 1,15(b) and of any other bank ac-
count that concerns or affects the lawyer's
practice of law; these records shall specifi-
cally idenrify the date, source and descrip-
tion of each item deposited, as well as the
date, payze and purpose of each with-
drawal or dishursemeny

(ii} = record for special accounts, showing the
source of all funds deposited in such ac-
counts, the names of all persons for whom
the funds are or were held, the amount of
such funds, the description and amounts,
and the names of all persons to whom
such funds were disbursed;

(iii} copies of all retainer and compensation
agreements with clients;
{iv}) copies of all statements o clicnts or other

persons showing the disbursement of
funds to them or on their behalf;

(v) copies of all bills rendered to clients;

(vi) copies of all records showing payments 1o
lawyers, investigators or other persons, not
in the lawyer's regular employ, for services
rendered or performed;

(vii} copics of all rerainer and closing stare-
ments filed with the Office of Court Ad-
ministration; and

(vii)all checkbooks and check stubs, bank
statements, prenumbered canceled checks
and duplicate deposit slips.

(2} Lawyers shall make accurare entries of all finan-
cial transactions in their records of receipts and
disbursements, in their special sccounts, in
their ledger books or similar records, and in any
other books of account kept by them in the reg-
ular course of their practice, which entries shall
be made at or near the time of the act, condi-
tion or event recorded,

(3) For purposes of Rule 1.15(d), a lawyer may sat-
isfy the requirements of maintaining "copies”
by maintaining any of the following items:
original records, photocopies, microfilm, opti-
cal imaging, and any other medium thar pre-
serves an image of the document thar cannot
be altered without detection.

(e} Authorized Signatories.

All special account withdrawals shall be made only
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to 2 named payee and not to cash. Such with-
drawals shall be made by check or, with the prior
written approval of the party entitled to the pro-
ceeds, by bank transfer. Only a lawyer adimitted ro
practice law in New York State shall be an auchor-
ized signatory of a special account,

Missing Clients.

Whenever any sum of money is payable to a client
and the lawyer is unable to locate the client, the
lawyer shall apply to the court in which the action
was brought if in the unified court system, or, if no
action was commenced in the unified court system,
tw the Supreme Court in the county in which the
lawyer maintains an office for the practice of law,
for an order directing payment to the lawyer of any
fees and disbursements that are owed by the client
and the balance, if any, to the Lawyers’ Fund for
Client Protection for safeguarding and disburse-
ment to persons who are entided thereto,

(g) Designation of Successor Signatories,

(1} Upon the death of a lawyer who was the sole
signatory on an attorney trust, escrow of special
account, an application may be made to the
Supreme Court for an order designating a suc-
cessor signatory for such trust, escrow or special
account, who shall be a member of the bar in
good standing and admitted 1o the practice of
law in New York Scare.

(2} An application 1o designate a successor signa-
tory shall be made to the Supreme Court in the
judicial diserict in which the deceased lawyer
maintained an office for the practice of law. The
application may be made by the legal represen-
tative of the deceased lawyer's estate; a lawyer
who was affiliated with the deceased lawyer in
the practice of law; any person who has a ben-
cficial interest in such trust, escrow or special
account; an officer of a city or county bar usso-
ciation; or counsel for an attorney disciplinary
committee. No lawyer may charge 1 legal fee
for assisting with an application to designate a
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successor signatory pursuant to this Rule,

(3) The Supreme Court may designate a successor
signatory and may direct the safeguarding of
funds from such trust, escrow or special ac-
count, and the disbursement of such funds 1o
persons wha are entitled thereto, and may order
that funds in such account be deposited with
the Lawyers' Fund for Client Protection for
safeguarding and disbursement to persons who
are entitled therero,

(b} Dissclurion of a Firm,

(@

Upen the dissolution of any firm of lawyers, the
farmer partners or members shall make appropriate
arrangements for the maintenance, by one of them
or by a successor firm, of the records specified in
Rule 1.15(d).

Availability of Bookkeeping Records: Records Sub-
ject to Production in Disciplinary Investigations
and Proceedings.

The financial records required by this Rule shall be
located, or made available, ar the principal New
York State office of the lawyers subject hereto, and
any such records shall be produced in response o
a notice or subpoena duces tecum issued in con-
nection with a complaint before or any investiga-
tion by the appropriate grievance or departmental
disciplinary commitree, or shall be produced ar the
direction of the appropriate Appellate Division be-
fore any person designared by it. All books and
records produced pursuant to this Rule shall be
kepr confidential, except for the purpose of the par-
ticular proceeding, and their contents shall not be
disclosed by anyone in violarion of the attorney-
client privilege.

Disciplinary Action.

A lawyer who does not maintain and keep the ac-
counts and records as specified and required by this
Rule, or who does not produce any such records
pursuant te this Rule, shall be deemed in violztion
of these Rules and shall be subject to disciplinary
proceedings.




RULE 1.16:
DECLINING OR TERMINATING REPRESENTATION

(a) Alawyer shali not accept employment on behalf of
a persan if the lawyer knows or reasonably should
know that such person wishes to:

(1) bring a legal action, conducr a defense, or assert
2 position in a matter, or otherwise have steps
taken for such person, merely for the purpose
of harassing or maliciously injuring any person;
or

(2) present a claim or defense in a macter that is not
warranted under existing law, unless it can be
supported by a good faith argument for an ex-
tension, modification, or reversal of existing
law,

(b) Excepr as stared in paragraph (d), a lawyer shall
withdraw from the representation of a client when:
(1) the lawyer knows or reasenably should know

that the representation will result in 2 violation
of these Rules or of law;

{2) the lawyer's physical or mental condition ma-
terially impairs the lawyer's ability to cepresent
the cliens;

(3) the lawyer is discharged; or

{4} the lawyer knows or reasonably should know
that the client is bringing the legal action, con-
ducting the defense, or asserting a position in
the matter, or is otherwise having steps taken,
merely for the purpose of harassing or mali-
ciously injuring any person,

(¢} Except as stated in paragraph (d), a lawyer may
withdraw from representing a client when:

(1} withdrawal can be accomplished without ma-
terial adverse effect on the interests of the client;

{2) the client persists in a course of action involving
the lawyer's services thar the lawyer reasonably
believes is criminal or fraudulent;

(3) the client has used the lawyer's services to per-
petrate a crime or fraud;

{4) the client insists upon 1aking action with which
the lawyer has a fundamental disagreement;

(5) the client deliberately disregards an agreement
or obligation to the lawyer as to expenses or
fees;

(6) the client insists upon presenting a claim or de-
fense that is nor warranted under existing law
and cannot be supported by good faich argu-
ment for an extension, modification, or reversal
of existing law;

(7} the client &ils to cooperate in the representa-
tion or otherwise renders the representation un-
reasonably difficult for the lawyer to carry out
employment effectively;

(8) the lawyer's inability to work with co-counsel
indicates that the best interest of the client
likely will be served by withdrawal;

{9) the lawyer's mental or physical condition ren-
ders it difficult for the lawyer to carry our the
representation effectively;

{10)the client knowingly and freely assents 1o rer-
mination of the employment;

{1 1}withdrawal is permirted under Rule 1.13(c) or
other law;

(12)the lawyer belicves in good fith, in 2 marer
pending before a tribunal, that the tribunal will
find the existence of other good cause for with-
drawal; or

(13)the clicnt insists that the fawyer pursue a course
of conduct which is illegal or prohibited under
these Rules,

{d} If permission for withdrawal from employment is

required by the rules of a tribunal, a lawyer shall
not withdraw from employment in a master before
that tribunal without its permission. When or-
dered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for ter-
minating the representation.

(e} Even when withdrawal is otherwise permitred or

required, upen termination of representation, a
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lawyer shall take steps, to the extent reasonably
practicable, to avoid foreseeable prejudice to the
rights of the client, including giving reasonable no-
tice to the client, allowing time for employment of
other counsel, delivering to the clientall papers and
property to which the client is entitled, promptly
refunding any parc of a fre paid in advance thar has
not been earned and complying with applicable
laws and rules,

RULE 1.17:
SALE OF Law PRACTICE

(a) A lawyer rediting from a private practice of law; a

law firm, one or more members of which are retir-
ing from the private practice of law with the firm;
or the personal representative of a deceased, dis-
abled or missing lawycr, may sell a law practice, in-
cluding goodwill, to onc or more lawyers or faw
firms, who may purchase the practice. The seller
and the buyer may agree on reasonable restrictions
on the seller's private practice of law, notwithstand-
ing any other provision of these Rules, Retirement
shall include the cessation of the private practice of
law in the geographic area, that is, the county and
city and any county or city contiguous thereto, in
which the practice to be sold has been conducted.

{b) Confidential informarion.

(1) With respect 10 sach marter subjecrt to the con-
templared sale, the seller may provide prospec-
tive buyers with any information not protected
as confidential informarion under Rule 1.6.

(2) Nowithstanding Rule 1.6, the seller may pro-
vide the prospective buyer with information as
o individual dients;

(i) concerning the identity of the client, ex-
cept as provided in paragraph (b)(6);

(ii} concerning the status and geaeral nature
of the marter;

{iit} available in public court files; and

(iv} concerning the financial terms of the
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client-lawyer relationship and the payment
status of the client's account.

(3} Prior to making any disclosure of confidential
information thar may be permitted under para-
graph (b)(2), the seller shall provide the
prospective buyer with information regarding
the matrers involved in the proposed sale suffi-
cient to enable the prospective buyer ta deter-
mine whether any conflicts of interest exist.
Where sufficient information cannor be dis-
closed without revealing client confidential in-
formation, the seller may make the disclosures
necessary for the prospective buyer w deter-
mine whether any conflict of interest exists,
subject to paragraph (b)(G). If the prospective
buyer determines that conflicts of interest exist
prior to reviewing the information, or deter-
mines during the course of review that a con-
flict of interest exists, the prospective buyer
shall not review or continue to review the in-
formation unless the seller shall have obrained
the consent of the client in accordance with
Rule 1.6{2)(1),

(4) Prospective buyers shall maintain the confiden-
tiality of and shall not use any client informa-
tion received in connection with the propossd
sale in the same manner and to the same extent
as If the prospective buyers represented the
client.

(5} Absent the consent of the client after full dis-
closure, a seller shall not provide a prospective
buyer with information if doing so would cause
a violation of the attorney-client privilege.

(6) Ifthe seller has reason to believe that the iden-
tity of the client or the fact of the representation
itseif constitutes confidential information in the
circumstances, the seller may not provide such
information to a prospective buyer withou fiest
advising the client of the identity of the
prospective buyer and obtaining the client's
consent to the proposed disclosure,

{c} Written notice of the sale shall be given jointdy by




the seller and the buyer to each of the seller’s clients
and shall include information regarding:

(1) the client’s right to rerain other counsel or to

take possession of the file;

{2) the fzcr that the client’s consent to the transfer
of the clieat’s file or matter to the buyer will be
presumed if the client does not take any action
or otherwise object within 90 days of the send-
ing of the notice, subject to any court rule or
statute requiring express approval by the client
or a court;

(3) the facr thar agreements berween the seller and
the seller’s clients as to fees will be honored by
the buyer;

(4) proposed fee increases, if any, permitted under
paragraph {e); and

(5) the identity and background of the buyer or
buyers, including principal office address, bar
admissions, number of years in practice in New
York Srate, whether the buyer has ever been dis-
ciplined for professional misconduct or con-
victed of a crime, and whether che buyer
currently intends to resell the practice,

(d) When the buyer's representation of a client of the

(e

seller would give rise to a waivable conflict of in-
terest, the buyer shall nor undertake such represen-
tation unless the necessary waiver or waivers have
been obtained in writing,

The fee charged a client by the buyer shall not be
increased by reason of the sale, unless permiteed by

a rewiner agreement with the client or otherwise
specifically agreed o by the client.

RULE 1.18;
DuUTIES TO PROSPECTIVE CLIENTS

(a)

A person who discusses with a lawyer the possibility
of forming a client-lawryer relationship with respecr
to a matter is a “prospective client.”

(b} Even when no client-lawyer relationship ensues, a

lawyer who has had discussions with a prospective
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client shall not use or reveal informarion learned in
the consultation, excepr as Rule 1.9 would permit
with respect 1o information of 2 former client.

(c) A lawyer subject to paragraph (b) shall not repre-

sent a client with interests materially adverse to
those of a prospective client in the same or a sub-
stantially relared matter if the lawyer received in-
formation from the prospective client that could be
significantly harmful to thar person in the mater,
except as provided in paragraph (d}. 1F a lawyer is
disqualified from representation under this para-
graph, no lawyer in a firm with which that lawyer
is associated may knowingly undertake or continue
representation in such a matter, except as provided

in paragraph (d).

{d) When the lawyer has received disqualifying infor-

mation as defined in paragraph (¢), representation

is permissible if:

(1) both the affected client and the prospective
client have given informed consent, confirmed
in writing; or

{2) the lawyer who received the information ook
reasonable measures to avoid exposure 1o more
disqualifying information than was rcasonably
necessary to derermine whether to represent the
prospective client; and

(i) the firm 2cts promptly and reasonably to
notify, as appropriate, lawyers and non-
lawyer personnel within the firm that the
personally disqualified lawyer is prohibited
from participating in the representation of
the current client;

(i) the firm implements effecrive sereening
procedures to prevent the flow of informa-
tion about the matter between the disqual-
ified lawyer and the others in the firm;

(iii) the disqualified lawyer is apportioned no
part of the fee therefrom; and

{iv} written notice is promptly given o the
prospective clieng and
(3} a reasonable lawyer would conclude that the
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law fiern will be able to provide competent and
diligent representation in the matter.

{€) A person who:

(1} communicates information unilzterally o a
lawyer, without any reasonable expectation that
the lawyer is willing to discuss the possibility of
forming a client-lawyer relationship; or

(2) communicates with a lawyer for the purpose of
disqualifying the lawyer from handling a mate-
rially adverse representation on the same or a
substantially related matter, is not a prospective
client with the meaning of paragraph (a).

RULE 2.1:
Apvisor

In representing a client, a lawyer shall exercise inde-
pendent professional judgment and render candid ad-
vice. In rendering advice, a lawyer may refer noc only
to law but to other considerations such as moral, eco-
nomic, social, psychological, and political factors that
may be relevant to the client’s sitation.

RULE 2.2:
[ReservED]

RULE 2.3:
EVALUATION FOR USE BY THIRD PERSONS

(a) Alawyer may provide an evaluation of a matcer af-
fecting a client for the use of someone other than
the client if the lawyer reasonably believes that
making the evaluation is compatible with other as-
pects of the lawyer's relationship with the client.

(b) When the lawyer knows or reasonably should kaow
thar the evaluation is likely to affect the client's in-
terests materially and adversely, the lawyer shall not
provide the evaluation unless the client gives in-
formed consent.

{c} Unless disclosure js authorized in connection with
a report of an evaluation, information relating 1o
the evaluation is protected by Rule 1.6,
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RULE 2.4:
LAWYER SERVING AS THIRD-PARTY NEUTRAL

(a) A lawyer serves as a "third-party neurral” when the
lawyer assists two or more persons who are not
clients of the lawyer to reach a resolution of a dis-
pute or other matter that has arisen berween them,
Service as a third-party neutral may include service
as an arbitrator, 3 mediator or in such other capac-
ity as will enable the lawyer 1o assist the parties o
resolve the marter.

(b) A lawyer serving as a thied-party neutral shall in-
form unrepresented parties thar the lawyer is not
representing them. When the lawyer knows or rea-

- sunably should know that a party does not under-
stand the lawyer's role in the marter, the lawyer
shall explain the difference berween the lawyer's
role as a third-party neutral and a lawyer’s role as
one who represents a client.

RULE 3.1:

Non-MeriTorious CLAIMS AND
CONTENTIONS

(a) A lawyer shall not bring or defend a proceeding, or
assert or conteovert an issuc therein, unless there is

a basis in law and fact for doing so that is nor friv-

olous. A lawyer for the defendant in a criminal pro-

ceeding or for the respondent in 2 proceeding thar
could result in incarceration may nevertheless so
defend the proceeding as to require that every ele-
ment of the case be established,

(b) A lawyer's conduct is “frivelous” for purposes of
this Rule if;

{1} the lawyer knowingly advances a claim or de-
fense that is unwarranted under existing law,
except that the lawyer may advance such claim
or defense if it can be supported by good faith
argument for an extension, modification, or re-
versal of existing law;

{2} the conduct has no rezsonable purpose other
than to delay or prolong the resclution of liti-
gation, in violation of Rule 3.2, or serves merely



to harass or maliciously injure another; or

(3} the lawyer knowingly asserts material facrual
statements thar are false,

RULE 3.2:
DELAY OF LiTiGATION
In representing a client, a lawyer shall not use means

that have no substantial purpose other than 1o delay or
proleng the proceeding or to cause needless expense.

RULE 3.3;
CoNDucT BEFORE A TRIBUNAL

(a) A lawyer shall not knowingly:

(1) make 3 false statement of fact or law to a tribu-
nal or fail ro correct a false statement of material
fact or law previously made to the wibunal by
the lawyer;

{2} fail to discloss 10 the tribunal controlling legal
authority known to the lawyer to be directly ad-
verse to the position of the client and not dis-
dlosed by opposing counsel; or

(3) offer or use cvidence that the lawyer knows to
be false. IFa lawyer, the lawyer's client, or a wit-
ness called by the lawyer has offered material
evidence and the lawyer comes to know of its
falsity, the Jawyer shall take reasonable remedial
measures, including, if necessary, disclosure to
the tribunal. A lawyer may refuse to offer evi-
dence, other than the testimony of 2 defendant
in a criminal matrer, that the lawyer reasonably
believes is false.

(B) A lawyer who represents a client before a tribunal
and who knows that a person intends to engage, is
engaging or has engaged in criminal or fraudulent
conduct related to the proceeding shell rake reason-
able remedial measures, including, if necessary, dis-
closure to the tribunal,

(¢} The duties stated in paragraphs {a) and (b}
apply even if compliance requires disclosure of in-
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formation otherwise protected by Rule 1.6,

{d) Inan ex parte proceeding, a lawyer shall inform the
tribunal of all marerial fcts known ro the lawyer
that will enable the wibunal to make an informed
decision, whether or not the facts are adverse,

(e} In presenting a matter 1o a tribunal, a fawyer shall
disclose, unless privileged or irrelevant, the identi-
ties of the clients the lawyer represents and of the
persons who employed the lawyer,

(£) In appearing as a lawyer before a tribunal, a lawyer
shall not:

(1) Ril to comply with known local customs of
courtesy or practice of the bar or a particular
tribunal withour giving to opposing counsel
timely netice of the intent not to comply;

(2) engage in undignified or discourtenus nu.z_n_znn

(3) intentionally or habitually violate any estab-

lished rule of procedure or of evidence; or
(4) engage in conduct intended ro disrupt the tri-
bunal.
RULE 3.4:

FAIRNESS TO OPPOSING PARTY AND COUNSEL

A Jawyer shall not:

{a} (1} suppress any evidence that the lawyer or the
client has a legal obligation to reveal or pro
duce;

(2) advise or cause a person to hide or leave the ju-
risdiction of a tribunal for the purpose of mak-
ing the person unavailable as a witness therein;

(3) conceal or knowingly fil to disclose that which
the lawyer is required by law to reveal;

{4) knowingly use perjured testimony or false evi-
dence;

(5) participate in the creation or preservation of ev-
idence when the lawyer knows or it is obvious
that the cvidence is false; or

{6) knowingly engage in other illegal conduct or
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conduct contrary to these Rules;
(b} offer an inducement to a witness that is prohibited

RULE 3.5:

MAINTAINING AND PRESERVING THE
IMPARTIALITY OF TRIBUNALS AND JURORS

()

by law or pay, offer to pay or acquicsce in the pay-
ment of compensation to a witness contingent
upon the content of the witness's testimony or the
outcome of the mater, A lawyer may advance,
Buarantee or acquiesce in the payment of:

{1} reasonzble compensation to a witness for the
loss of time in atrending, testifying, preparing
to testify or otherwise assisting counsel, and rea-
sonable related expenses; or

{2} 2 reasonable fee for the professional services of
an expert witness and reasonable related ex-
penses;

disregard or advise the client to disregard a standing

rule of a tribunal or a ruling of a tribunal made in

the course of a proceeding, but the lawycr may mke
appropriate steps in good faith to test the validity
of such rule or ruling;

{a) A lawyer shall not:

{1) seek o or cause another person 1o influence a
judge, official or employee of a tribunal by
means prohibited by law or give oc lend any-
thing of value to such judge, official, or em-
ployee of a tribunal when the recipient is
prohibited from accepting the gift or loan but
1 lawryer may make a coneribution to the cam-
paign fund of 2 candidate for judicial office in
conformity with Part 100 of the Rules of che
Chicf Administrator of the Courss;

(2} in an adversarial proceeding communicate or
cause another person to do so on the kwyer's
behalf, as 1o the merits of the matter with a
judge or official of a tribunal or an employee
thereof before whom the matter is pending, ex-

{d) in appearing before a tribunal on behalf of a client: cept:
(1) state or allude to any matter that the lawyer (i} in the course of official proceedings in the
does not reasonably believe is relevant or that matter;

(e}

will not be supported by admissible evidence;

(2) asserc personal knowledge of facts in issue ex-
cept when testifying as a witness;

(3) assert a persanal opinion as to the justness of a
cause, the credibility of a witness, the culpabil-
ity of a civil litigant or the guilt or innocence
of an accused but the lawyer may argue, upan
analysis of the evidence, for any position or
conclusion with respect to the matters stated
herein; or

(4} ask any question that the lawyer has no reason-
able basis to befieve is relevant to the case and
that is intended to degrade a witness or other
person; or

present, participate in presenting, or threaren to

present criminal charges solely to obain an advan-

tage in a civil macrer,
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{ii} in writing, if the lawyer promptly delivers
a copy of the writing to counsel for other
parties and to a party who is not repre-
sented by a lawyer;

{ifi) orally, upon adequate notice to counsel for
the other parties and to any parry who is
not represented by a lawyer; or

(iv} as otherwise authorized by law, or by Part
100 of the Rules of the Chiel Administra-
tor of the Courts:

{3) seek o or cause another person to influence a
juror ar prospective juror by means prohibited
by law;

{4) communicate or cause another to communicate
with a member of the jury venire from which
the jury will be selected for the trial of a case o,
during the rial of a case, with any member of



the jury unless suthorized to do so by law or
court order;

(5) communicate with a juror or prospective juror
after discharge of the jury if:
(i} the communication is prohibited by law
or court order;

{ii} the jurer has made known o the lawyer a

desire not ro communicare;

(iii) the communication involves misrepresen-
tation, coercion, duress or harassment; or

(iv) the communication isan atternpt to influ-
ence the juror’s actions in future jury sery-
ice; or

(6) conduct a vexatious or harassing investigation
of either a member of the venire or a juror o,
by financial support or otherwise, cause another
to do so.

(b} During the trial of a case a lawyer who is not con-
nected cherewith shall not communicare with or
causc another to communicare with a juror con-
cerning the casc.

(<) All restrictions imposcd by this Rule also apply to
communications with or investigations of members
of a family of a member of the venire or 2 juror.

(d} A lawyer shall reveal promptly to the court im-
proper conduct by a member of the venirc or 2
juras, or by another toward & member of the venire
ar 2 juror or a member of his or her family of which
the lawyer has knowledge.

RULE 3.6:
TrIAL PuBLICITY

(a) Alawyer who is participating in or has participated
in a criminal or civil matter shall not make an ex-
rrajudicial statement that the lawyer knows or rea-
sonably should know will be disseminared by
means of public communication and will have a
substantial likelthood of materially prejudicing an
adjudicative proceeding in the matzer.

n

{b) A statement ordinarily is likely to prejudice mate-
rially an adjudicative proceeding when it refers to
a civil marrer triable to a jury, a criminal matter or
any other proceeding that could result in incarcer-
ation, and the starement relares to:

(1) the character, credibility, reputation or criminal
record of a party, suspect in a criminal [nvesti-
gation or witness, or the identity of a witness
or the expected testimony of a party or witness;

{2) in a criminal marter that could result in incar-
ceration, the possibility of 2 plea of guilty 1o the
offense or the existence or contents of any con-
fession, admission or statement given by a de-
fendant or suspect, or thar person’s refusal or
failure to make a statement;

(3) the performance or results of any examination
or test, or the refusal or failure of a person to
submit to an examination or test, or the iden-
tity or nature of physical evidence expected 10
be presented;

(4) any opinion as to the guilt or innocence of a
defendant or suspect in a criminal matcer that
eould result in incarceration;

(5) informarion the lawyer knows or reasonably
should know is likely to be inadmissible as evi-
dence in a trial and would, if disclosed, ereate 2
substantial risk of prejudicing an impartial trial;
ar

(6} the fact that a defendant has been charged with
a crime, unless there is included therein a stace-
ment explaining that the charge is merely an ac-
cusation and that the defendant is presumed
inpocent until and unless proven guiley.

{c} Provided thar the starement complies with para-
graph (a), 2 lawyer may state the following withour
elaboration;

(1} the claim, offense or defense and, except when
prohibited by law, the identity of the persons
involved;

{2) information contained in a public record;
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(3) that an investigation of a matter is in progress;
{4} the scheduling or result of any step in litigation;

(5) a request for assistance in obrtaining evidence
and information necessary theremn;

(6} a warning of danger concerning the behavior of
a person involved, when there is resson to be-
lieve that there exists the likelihoed of substan-
tial harm to an individual or to the public

interest; and
{7) in a criminal matrer:

(i} the identity, age, residence, occupation
and family status of the accused;

(ii) if the accused has not been apprehended,
information necessary to aid in apprehen-
sion of that person;

(iif) the identity of investigating and arresting
officers or agencies and the length of the
investigation; and

{iv) the fact, time and place of arrest, resisi-
ance, pursuit and use of weapons, and a
description of physical evidence seized,
other than as conmined only in a confes-
sion, admission or statement.

{d) Nowwithsianding paragraph (a), a lawyer may make
a statement that a reasonable lawyer would believe
is required to protect a client from the substantial
prejudicial effect of recent publicity not initizted
by the lawyer or the lawyer's client, A statement
made pursuant to this paragraph shall be limited 1o
such information as is necessary ro mitigare the re-
cent adverse publicity.

(e} No lawyer associated in a firm or povernment
agency with a lawyer subject 1o paragraph (a) shall
make a statement prohibited by paragraph (a).

RULE 3.7;
LawvYERr As WITNESS

{a}) A lawyer shall nor act as advocate before a rribunal
in a marter in which the lawyer is likely ro be a wit-
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ness on a significant issue of fact unless:

{1} the testimony relates solely to an uncontested
issug;

(2) the testimony relates solely to the nature and
value of legal services rendered in the matter;

{3} disqualification of the lawyer would work sub-
stantial hardship on the clieny

{4} the testimony will rclate solely o a matter of
formality, and there is no reason to believe that
substantial evidence will be offered in opposi-
tion to the testimony; or

(5] the testimony is authorized by the tribunal,

{b} A lawyer may not act as advocats before a rribunal
in a marrer if:

(1) another lawyer in the lawyer's firm is likely to
be called as a witness on a significant issue other
than on behalf of the client, and it is apparent
that the testimony may be prejudicial to the
client; or

{2} the lawyer is precluded from doing so by Rule
1.7 or Rule 1.9,

RULE 3.8B:

SPECIAL RESPONSIBILITIES OF PROSECUTORS
AND OTHER GOVERNMENT LAWYERS

(a) A prosecutor or other government lawyer shall not
institute, cause to be institured or maintain a crim-
inal charge when the prosecutor or other govern-
ment lawyer knows or it is obvious that the charge
is not supporeed by probable cause.

(b) A prosecutor or other government lawyer in crim-
inal litigation shall make timely disclosure to coun-
sel for the defendant or 1o a defendant who has no
counsel of the existence of evidence or informartion
known to the prosecutor or other government
lawyer that tends to negate the guilt of the accused,
mitigate the degree of the offense, or reduce the
sentence, except when relieved of this responsibility
by a protective order of a tribunal,




RULE 3,9;
Apvocare In NoN-ADJUDICATIVE MATTERS

A lawyer communicating in a representative capacity
with a legislative body or administrative agency in con-
nection with a pending non-adjudicative matter or pro-
ceeding shall disclose that the sppearance is in a
fepresentative capacity, except when the lawyer seeks in-
formarion from an agency that is available to the public.

RULE 4.1:
TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client, a lawyer shall not

knowingly make a false statement of fact or law to a
third pesson.

RULE 4.2;

CommUNICATION WITH PERSON REPRESENTED
By CoumNsEL

(a) In representing a client, a lawyer shall not commu-
nicate or cause another to communicate about the
subject of the representation with a party the lawyer
knows to be represented by another lawyer in the
matter, unless the lawyer has the prior consent of
the ather lawyer or is authorized 1o do 5o by law.

(b) Nowwichstanding the prohibitions of paragraph (a),
and unless otherwisc prohibited by law, a lawyer
may cause a client 1o communicare with a repre-
sented person unless the represented person is not
legally competent, and may counse! the client with
tespect to those communications, provided the
lawyer gives reasonable advance notice to the rep-
resented person’s counsel thac such communica-
tions will be raking place.

RULE 4.3:
COMMUNICATING WITH UNREPRESENTED
PERSONS

In communicating on behalf of a client with a person
wha is not represented by counsel, a lawyer shall not

i3

state or imply that the lawyer is disinterested, When the
lawyer knows or reasonably should know that the un-
represented person misunderstands the lawyer's role in
the matter, the lawyer shall make reasonable efforts to
correct the misunderstanding, The lawyer shall not give
legal advice to an unrepresented person other than the
advice to secure counsel if the lawyer knows or reason-
ably should know that the interests of such person are
or have a reasonable possibility of being in conflict with
the interests of the client.

RULE 4.4
RESPECT FOR RIGHTS OF THIRD PERSONS

(a} In representing a client, a lawyer shall not use
means that have no substantial purpose other than
to embarrass or harm a third person or use methods
of obuining evidence that violate the legal rights
of such a person.

(b} A lawyer who receives a document relating to the
representation of the lawyer's client and knows or
reasonably should know that the document was in-
advertently sent shall promptly notify the sender.

RULE 4.5:
CommunicaTiON AFTER INCIDENTS

INVOLVING PERSONAL INJURY OR WRONGFUL
DeatH

(a) In the event of a specific incident involving poten-
tial claims for personal injury or wrongful death,
no unsolicited communication shall be made to an
individual injured in the incident or to a family
member or legal representative of such an individ-
ual, by 2 lawyer or law firm, or by any associate,
agent, employee or other representative of a lawyer
or law fitm representing actual or potential defen-
dants or entities that may defend and/or indemnify
said defendancs, before the 30th day afer the dare
of the incident, unless a filing must be made within
30 days of the incident as a legal prerequisite to the
particular clzim, in which case no unsolicired com-
munication shall be made before the 15th day after
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the date of the incident.

(b} An unsolicited communication by a lawyer or law
firm, seeking to represent an injured individual or
the legal representative thereof under the circum-
stance described in paragraph (a) shall comply with
Rule 7.3(2).

RULE 5.1:

RESPONSIBILITIES OF LAW FIRMS, PARTNERS,
MANAGERS AND SUPERVISORY LAWYERS

{a) A law firm shall make reasonable effores o ensure
that all kiwyers in the firm conform to these Rules,
(b) (1) A lawyer with management responsibility in 2
law firm shall make reasonable efforts 1o ensure
that other lawyers in the law firm conform ro

these Rules.

(2) A lawyer with direct supervisory authority over
anather lawyer shall make reasonable efforts to
ensure that the supervised lawyer conforms to
these Rules,

(e} A law firm shafl ensure that the worlk af partners
and associates is adequarely supervised, as appro-
priate. A lawyer with direct supervisory authoricy
over another lawyer shall adequately supervise che
work of the other lawyer, as appropriate. In either
case, the degree of supervision required is that
which is reasonable under the circumstances, taking
inte account factors such as the experience of the
person whose work is being supervised, the amount
of work invelved in a particular matter, and the
likelihood thar ethical problems might arise in the
course of working on the marter.

{d) A lawyer shall be responsible for a violation of these
Rules by another lawyer if

(I} the lawyer orders or directs the specific conduct
or, with knowledge of the specific conduer, rat-
ifies it; or

(2) the lawyer is a partner in a law frm or is a
laweyer who individually or together with other
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lawyers possesses comparable managerial re-

sponsibility in a law firm in which the other

lawyer practices or is 2 lawyer who has supervi-

sory authority over the other lawyer; and

{i} knows of such conducr ar a time when it
could be prevented or its consequences
avoided or mitigated bur fails ro take rea-

sonable remedial action; or

(i} in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been taken at
a time when the consequences of the con-
duet eould have been avoided or mid-

gated.

RULE 5.2:
RESPONSIBILITIES OF A SUBORDINATE LAWYER

{a} A lawyer is bound by these Rules notwithstanding
thac the lawyer acted ac che direction of another
.—vﬂ_..wn:-;

{(b) A subordinate lawyer does not violate these Rules
if that lawyer acts in accordance with a supervisory

lawyer's reasonable resolution of an arguable ques-
tion of professional dury.

RULE 5.3:

LAWYER'S RESPONSIBILITY FOR CONDUCT OF
NONLAWYERS

(a) Alaw firm shall ensure that the work of nonlawyers
who work for the firm is adequately supervised, as
appropriate. A lawyer with direct supervisory au-
thoricy over a nonlawyer shall adequately supervise
the work of the nonlawyer, as appropriate. In either
case, the degree of supervision required is that
which is reasonable under the circumstances, taking
into account factors such as the experience of the
person whose work is being supervised, the amount
of work involved in a particular matter and the like-



lihoad that ethical problems might arise in che
course of working on the matter.

(b} A lawyer shall be responsibie for conduct of a non-
lawyer employed or retained by or associated with
the lawyer that would be a violation of these Rules
if engaged in by a lawyer, if
(1} the lawyer orders or directs the specific conduct
or, with knowledge of the specific conduct, rat-
ifies i; or

{2) the lawyer is a parmer in a law Frm or is a
lawyer who individually or together with other
lawyers possesses comparable managerial re-
spoasibility in a law firm in which the non-

lawyer is employed or is a lawyer who has
supervisory authority over the nonlawyer; and

() knows of such conduct at a time when it
could be prevented or its consequences
avoided or mitigated but fails to take rea-
sonable remedial acton; or

{2} in the exercise of reasonable management
or supervisory authority should have
known of the conduct so that reasonable
remedial action could have been raken ar
a time when the consequences of the con-
duct could have been aveoided or miti-
gated,

RULE 5.4;
PROFESSIONAL INDEPENDENCE OF A LAWYER

{a) Alawyer or law firm shall not shase legal Fees with
a nonlawyer, except that;

(1) an agreement by a lawyer with the lawyer’s firm
or another lawyer associated in the firm may
provide for the payment of money, over a rea-
sonable period of rime after the lawyer's death,
to the lawyer's estate or to one or more specified
petsons;

{2) a lawyer who undertakes to complete unfin-
ished legal business of a deceased lawyer may
pay to the estate of the deceased lawyer that

a5

pertion of the total compensation that fairly
represents the services rendered by the deceased
lawyer; and

(3) a lawyer or law firm may compensate a non-
lawyer employee or include a nonlawyer em-
ployee in a retirement plan based in whole or
in part on & profit-sharing arrangement.

{b) A lawyer shall not form a partnership with a non-
lawyer if any of the activities of the partnership
consist of the practice of law.

{e) Unless authorized by law, a lawyer shall not permit
a person who recommends, employs or pays the
lawyer to render legal service for another to direct
or regulate the lawyer's professional judgment in
rendering such legal services or to cause the lawyer
to compromise the lawyer's duty to mainain the
confidencial informarion of the client under Rule
L6,

{d) A lawyer shall not practice with or in the form of
an entity authorized to practice law for profit, if:

(1} a nonlawyer owns any interest therein, except
that a fiduciary representative of the estate of 2
lawyer may hold the stock or interest of the
lawyer for a reasonable time during administra-
tion

(2) = nonlawyer is a member, corporate director or
officer thereof or necupies a pasition of similar
responsibility in any form of association other
than a corporation; or

(3} a nonlawyer has the right w direcr or control
the professional judgment of a lawyer.

RULE 5.5:

UNAUTHORIZED PRACTICE OF Law

(a) A lawyer shall not practice law in a jurisdiction in
violation of the regulation of the legal profession in
that jurisdiction,

(b} Alawyer shall nor aid a nonlawyer in the unautho-
rized practice of law,
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RULE 5.6:
REsTRICTIONS ON RIGHT To PRACTICE

{a) A lawyer shall not participare in offering or mak-
ing:

{1} a partnership, sharcholder, operating, employ-
ment, or other similar type of agreement that
restricts the right of a lawyer to pracrice after
termination of the relationship, except an agree-
ment concerning benehits upon retirement; or

(2} an agreement in which a restriction on a
lawyer's right to practice is part of the serdle-
ment of a client controversy.

(b) This Rule does not prohibit restrictions thar may
be included in the rerms of the sale of a law practice
pucsuant to Rule 1.17,

RULE 5.7:

RESPONSIBILITIES REGARDING NONLEGAL
SERVICES

{a) Wich respect to lawyers or law firms providing non-
legal services to clients or other persons:

{1} A lawyer or law firm that provides nonlegal
services to a person that are not distinct from
legal services being provided to that person by
the lawyer or law firm is subject to thess Rules
with respect to the provision of both legal and
nonlegal services,

{2) A lawyer or law firm that provides nonlegal
services to 2 person that are distinct from legal
services being provided to that person by the
lawyer or law firm is subject to these Rules with
respect to the nonlegal services if the person re-
ceiving the scrvices could reasonably belicve
thar the nonlegal services are the subject of a
client-lawyer relationship.

(3} A lawyer or law firm that is an owner, control-
ling party or agent of, or thar is otherwise affil-
iared with, an engity thar the lawyer or law firm
knows to be providing nonlegal services 1o a
person is subject to these Rules with respect w0
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the noniegal services if the person receiving the
services could reasonably belicve that the non-
legal services are the subjeet of a client-lawyer
relarionship,

(4) For purposes of paragraphs (2)(2} and {a)(3}, it
will be presumed that the person receiving non-
legal services believes the services to be the sub-
ject of a client-lawyer relationship unless che
lawyer or law firm has advised the person re-
ceiving the services in writing that the services
are not legal services and thar the protection of
a clienc-lawyer relationship does not exist with
respect to the nonlegal services, or if the interest
of the lawyer or law firm in the entity providing
nonlegal services is de minimis,

(b} Norwithstanding the provisions of paragraph (2}, a
lawyer or law firm that is an owner, controlling
party, agent, or is otherwise affiliated with an entity
that the lawyer or law firm knows is providing non-
legal services to a person shall not permit any non-
lawyer providing such serviees or affiliaced with
that entity to direct or regulate the professional
judgment of the lawyer or law firm in rendering
legal services to any person, or to cause the lawyer
or law firm to compromise its duty under Rule
1.6(a} and (c) with respect 1o the confidential in-
formation of a client receiving legal services,

() For purposes of this Rule, "nonlcgal services” shall
mean those services that lawyers may lawfully pro-
vide and that arc not prohibited as an unauthorized
practice of law when provided by 4 nonlawyer.

RULE 5.8

CONTRACTUAL RELATIONSHIP BETWEEN
LawyYERS AND NOMNLEGAL PROFESSIONALS

fa} The practice of law has an essential tradition of
complete independence and uncompromised loy-
alty to those it serves, Recognizing this eradition,
clients of lawyers practicing in New York State are
guaranteed “independent professional judgment
and undivided loyalty uncompromised by conflicts



ofinterest,” Indeed, these guarantees represent the
very foundation of the profession and allow and
foster its continued role asa protector of the system
of law, Therefore, a lawyer must remain completely
responsible for his or her own independent profes-
sional judgment, maintain the confidences and se-
crets of clients, preserve funds of clients and chird
parties in his or her control, and otherwise comply
with the legal and ethical principles governing
lawyers in Mew York State.

Muld-disciplinary practice berween lawyers and
nonlawyers is incomparible with the core values of
the legal profession and therefore, a strict division
between services provided by lawyers and those
provided by nonlawyers is essential to protect those
values. However, a lawyer or law firm may enter
into and maintain 2 contractual relationship with
a nonlegal professional or nonlegal professional
service firm for the purpose of offering to the pub-
lic, on a systemaric and conrinuing basis, legal serv-
ices performed by the lawyer or law firm as well as
other nonlegal professional services, notwithstand-
ing the provisions of Rule 1.7(a), provided thai:

(1} the profession of the nonlegal professional or
nonlegal professional service firm is included in
a list jointly established and maintained by the
Appellate Divisions pursuant to Section 1205.3
of the Joint Appellate Division Rules;

(2} the lawyer or law firm neither grants o the
nonlegal professional or nonlegal professional
service firm, not permits such person or firm o
obain, hold or exercise, directly or indirectly,
any ownership or investment interest in, or
managerial or supervisory right, power or posi-
tion in connection with the pracrice of law by
the lawyer or law firm, nor, as provided in Rule
7.2{a)(1}, shares legal fees with a nonlawyer or
receives o gives any menetary or other tangible
benefit for giving or receiving 2 referral; and

(3) the fact that the contractual relationship exists
is disclosed by the lawyer or law firm to any
client of the lawyer or law firm before the client
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is referred to the nonlegal professional service
firm, or to any client of the nonlegal profes-
sional service firm before that client receives
legal services from the lawyer or kiw firm; and
the client has given informed written consent
and has been provided with a copy of the
“Statement of Client’s Rights In Cooperative
Business Arrangements” pursuant to section
1205.4 of the Joint Appellate Divisions Rules.

{b) For purposes of paragraph (a):

(1) each profession on the list maintined pursuant
to a Joint Rule of the Appellare Divisions shall
have been designated sua sponte, or approved
by the Appellate Divisions upon application of
a member of a nonlegal profession or nonlegal
professional service firm, upon a determination
that the profession is composed of individuals

who, with respect to their profession:
(i) have been awarded a bachelor’s degree or
its equivalent from an aceredived college

or university, or have attained an equiva-
lent combination of educational credic
from such a college or university and work
experience;

(ii) arz licensed to practice the profession by an
agency of the State of New York or the
United States Government; and

(iii) are required under penalty of suspension
or revocation of license to adhere to 2 code
of ethical conduet that is reasonably com-
parable to that of the legal profession;

{2} the term “ewnership or investment interest”
shall mean any such interest in any form of debt
or equity, and shall include any interest com-
monly considered to be an interest accruing ro
or enjoyed by an owner or investor.

{€) This Rule shall not apply to relationships consisting

solely of non-exclusive reciprocal referral agree-
ments or understandings berween a lawyer or law
firm and s nenlegal professional or nonlegal pro-
fessional service firm,
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RULE 6.1 RULE 6.3:
VoLunTaRY PRo BONO SERVICE MEMBERSHIP IN A LEGAL SERVICES
ORGANIZATION

Lawyers are scrongly encouraged to provide pro bono
legal services to benefit poor persons.

(&) Every lawyer should aspire 1o
{1} provide at least 20 hours of pro bono legal serv-
ices each year 1o poor persons; and
(2} contribure finzncially to organizations that pro-
vide legal services to poor persons.
{b) Pro bono legal services that meet this goal are:

(1) professional services rendered in civil marters,
and in those criminal maiters for which the
government is not obliged to provide funds for
legal representation, to persons who are finan-
cially unable to compensate counsel;

{2) activities related to improving the administra-
tion of justice by simplifying the legal process
for, or increasing the availability and qualicy of
legal services to, poor persons; and

{3) professional services tw charitable, religious,
civic and educational organizarions in maters
designed predominantly ro address the needs of
poor persons.

{c) Appropriate organizarions for financial contribu-
rions are:

(1) organizations primarily engaged in the provi-
sion of legal services ro the poor; and

(2} organizations substantially engaged in the pro-
vision of legal services to the poor, provided
that the denated funds are to be used for the
provision of such legal services,

(d) This Rule is not inrended to be enforced through
the disciplinary process. and the failure to fulfill the
aspirational goels contained herein should be with-

out legal consequence.

RULE 6.2
[ReserveD)]
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A lawycr may scrve as a director, officer or member of
a not-for-profit legal services organization, apart from
the law firm in which the lawyer pracrices, norwith-
standing that the organization serves persons having in-
terests that differ from those of a client of the lawyer or
the lawyer’s firm. The lawyer shall not knowingly par-
ticipate in a decision or action of the organization:

(a) if participating in the decision or action would be
incomparible with the lawyer's obligations w a
client under Rules 1.7 through 1.13; or

{b) where the decision or action could have a material
adverse effect on the representation of & client of
the erganization whose interests differ from those
of a client of the lawyer or the lawyer’s frm.

RULE 6.4

Law REFORM ACTIVITIES AFFECTING CLIENT
INTERESTS

A Jawyer may serve as a director, officer or member of
an organization invelved in reform of the law or its ad-
ministration, notwithstanding that the reform may af-
feet the interests of a client of the lawyer, When the
lawyer knows that the interests of a client may be ma-
terially benefiteed by a decision in which the lawyer ac-
tively participates, the lawyer shall disclose that Fact 1o
the arganization, but need not identify the client, When
the lawyer knows that the interests of a client may be
adversely affzcied by a decision in which the lawyer ac-
tively participates, the lawyer shall disclose that fact 10
the client,

RULE 6.5:

PARTICIPATION IN LIMITED PRO BONO LEGAL
SERVICE PROGRAMS

(a) A lawyer who, under the auspices of a program
sponsored by a court, government agency, bar as-
sociation or not-for-profit legal services organiza-
tion, provides short-term limited legal services to a



client without expecation by either che lawyer or
the client that the lawyer will provide continuing
representation in the marter:

(1} shall comply with Rules 1.7, 1.8 and 1.9, con-
cerning restrictions on representations where
there are or may be conflicts of interest as that
term is defined in these Rules, only if the kawyer
has actual knowledge ar the time of commence-
ment of representation that the representation
of the client involves a conflict of interest; and

(2} shall comply with Rule 1.10 only if the lawyer
has actual knowledge at the time of commence-
ment of representation that another lawyer as-
sociated with the lawyer in a law firm is affected
by Rules 1.7, 1.8 and 1.9,

(b) Except as provided in paragraph (a){2), Rule 1.7

and Rule 1.9 are inapplicable to a representarion
governed by this Rule.

(c} Shor-term limited legal services are services pro-

viding legal advice or representation free of charge
as part of a program described in paragraph (a) with
no expectation that the assistance will continue be-
yond what is necessary 1o complete an inicial con-
sultation, representation or court appearance.

(d) The lawyer providing short-term limired legal serv-

(e)

ices must secure the client’s informed consent
the limited scope of the representation, and such
representation shall be subject to the provisions of

Rule 1.6,

This Rule shall not apply where the court before
which the matter is pending determines thar a con-
flict of interest exists or, if during the course of the
representation, the lawyer providing the services be-
comes aware of the existence of a conflict of interest
precluding continued representation.

RULE 7.1:
ADVERTISING

(a)

A lawyer or law firm shall not use or disseminate
or participate in the use or dissemination ofany ad-

T

vertisement that:

{1} contains statements or claims char are false, de-
ceptive or misleading; or

{2} violates 2 Rule.

(b} Subject to the provisions of paragraph (a), an ad-

vertisement may include information as to:

(1} legal and nonlegal education, degrees and other
schelastic distinctions, dates of admission 1o
any bar; areas of the law in which the lawyer or
law firm practices, as authorized by these Rules;
pubiic offices and teaching positions held; pub-
lications of law related matters authored by the
lawyer; memberships in bar associations or
other professional societies or organizations, in-
cluding offices and committee assignments
therein; foreign language fuency; and bona fide
professional ratings;

(2) names of clients regularly represented, provided
that the client has given prior written consent;

(3} bank references; credit arrangements accepred;
prepaid or group legal services programs in
which the lawyer or law firm participates; non-
legal services provided by the lawyer or law fiem
or by an entity ewned and controlled by the
lawyer or law firm; the existence of contractual
relationships between the lawyer or law firm
and a nonlegal professional or nonlegal profes-
sional service firm, o the extent permitied by
Rule 5.8, and the nature and extent of services
available through those contractual relation- -
ships; and

(4) legal fees for initial consulrarion; contingent fee
rates in civil matrers when accompanied by 2
statement disclosing the informarion required
by paragraph (p); tange of fees for legal and
nonlegal services, provided thart there be avail-
able to the public free of charge a written state-
ment clearly describing the scope of each
advertised service; hourly rates; and fixed fees
for specified legal and nonlegal services,

(¢} An advertisement shall nor:
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(L) include an endorsement of, or testimonial
about, a lawyer or law firm from a client with
respect to a matter still pending;

{2) include a paid endorsement of, or testimonial
about, a lawyer or law firm without disclosing
that the person is being compensated therefor;

(3} include the portrayal of a judge, the portrayal
of a fictitious law firm, the use of a fictitious
name to refer o lawyers not associated together
in a law firm, or otherwise imply that lawyers
are associated in a law firm if that is not the
case;

{4} use actors to portray the liwyer, members of the
law firm, or clients, or utilize depictions of fic-
tionalized events or scenes, withour disclosurs
of same;

{5) rely on techniques to obtain attention thar
demonsteate a clear and intentional Jack of rel-
evance (o the selection of counsel, including the
portrayal of lawyers exhibiting characteristics
clearly unrelated to legal competence;

(6} be made to resemble legal documents; or

(7} utlize a nickname, moniker, mowo or rade
name that implies an ability to obtain results in
2 matter.

(d) An advertisement that complies with paragraph (e)
may conmain the following

(1) statements chat are reasonably likely to create
an expectation abour results the lawyer can
achieve;

{2} statements that compare the lawyer’s services
with the services of other lawyers;

{3) testimonials or endorsements of clients, where
not prohibited by paragraph (c}{1), and of for-
mer clients; or

{4} starements describing or characrerizing the
quality of the lawyer's or law firm's services,

{e) It is permissible to provide the informarion ser
forth in paragraph (d) provided:

(1) its dissemination does not viclate paragraph (a);
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(2) it can be factually supported by the lawyer or
law firm as of the date on which the advertise-
ment is published or disseminated; and

(3) it is accompanied by the following disclaimer:
"Prior results do not guarantee a similar out-

come."

(F}) Every advertisement other than those appearing in
a radio, relevision or billboard advertisement, in a
directory, newspaper, magazine or other periodical
(and any web sites related thereta), or made in per-
son pursuant to Rule 7.3(a)(1), shall be labeled “Ar-
torney Advertising” on the first page, or on the
home page in the case of a web site. If the commu-
nication is in the form of a self-mailing brochure
or postcard, the words "Artorney Advertising” shall
appear therein. In the case of electronic mail, the
subject line shall contain the notation "ATTOR-
NEY ADVERTISING.”

(& A lawyer or law firm shall not urilize:

(1} a pop-up or pop-under advertisement in con-
necrion with computer-accessed communica-

tions, other than on the lawyer or law firm’s
own web site or other internet presence; or

(2} meta tags or other hidden computer codes thar,
if displayed, would violate these Rules,

{h) All advertisements shall include the name, principal
law office address and .ﬂ_om.__n_._n number of the
lawyer or law firm whose services are being offered.

{i} Any words or statements required by this Rule o
appear in an advertisement must be dearly legible
and capable of being read by the average person, if
written, and intelligible if spoken aloud. In the
case of a web site, the required words or statements
shall appear on the home page.

{J} A lawyer or law firm advertising any fixed fec for
specified legal services shall, at the dime of fee pub-
lication, have available to the public a written state-
ment clearly describing the scope of cach advertised
service, which statement shall be available 1o the
client at the time of retainer for any such service.
Such legal services shall include all those services



that are recognized as reasonable and necessary
under local custom in the area of practice in the
community where the services are performed.

(k) All advertisements shall be pre-approved by the
lawyer or law firm, and a copy shall be retained for
a period of not less than three years Following irs
initial dissemination. Any advertisement conrained
in a compurer-aceessed communication shall be re-
tained for 2 period of not less than one year. A copy
of the contents of any web site covered by this Rule
shall be preserved upon the inidal publicarion of
the web site, any major web site redesign, or a
meaningful and extensive content change, bur in
no event less frequently than once every 90 days.

(I} Ifa lawyer or law firm advertises a range of fees or
an hourly rate for services, the lawyer or law firm
shall not charge more than the fee adverdised for
such services. IF a Jawyer or law firm advertises a
fixed fee for specificd legal services, or performs
services described in a fee schedule, the lawyer or
taw firm shali not charge more than the fixed fee
for such stated legal service as set forth in the ad-
vertisement or fee schedule, unless the client agrees
in writing that the services performed or to be per-
formed were not legal services referred to or implicd
in the advertisement or in the fee schedule and, fur-
ther, that a different fee arrangement shall apply to

the transacticn.

{m) Unless otherwise specified in the advertisement, if
a lawyer publishes any fee information authorized
under this Rule in a publication that is published
more frequently than once per month, the lawyer
shall be bound by any representation made therein
fur a period of not less than 30 days after such pub-
lication. [Fa lawyer publishes any fee information
authorized under this Rule in a publication that is
published once per month or less frequently, the
lawyer shall be bound by any representation made
therein until the publication of the succeeding
issue. IFa lawyer publishes any fee information au-
thorized under this Rule in a publication that has
no fixed dare for publicarion of & succeeding issue,

N

the lawyer shall be bound by any representation
made therein for a reasonable period of time after
publication, but in no event less than 90 days.

{n} Unless otherwise specified, if a lawyer broadcasts
any fee information authorized under this Rule, the
lawyer shall be bound by any representation made
therein for a pericd of not less than 30 days after
such broadeast.

{0} A lawyer shall not compensate or give any thing of
value to representarives of the press, radio, televi-
sion or other communication medium in anticipa-
tion of or in return for professional publicity ina
news item.

(p) All advertisements that contsin information about
the fees charged by the lawyer or law firm, includ-
in those indicating that in the absence of a recov-
ery no fee will be charged, shall comply with the
provisions of Judiciary Law §488(3).

(g) A lawyer may accept employment that results from
participation in activities designed to educate the
public to recognize legal problems, to make intelli-
gent selection of counsel or to utilize avallable legal
services.

(r} Without affecting the right to accept employment,
a lawyer may speak publicly or write for publicarion
on legal ropics so long as the lawyer does not un-
dertake o give individual advice.

RULE 7.2¢
PAYMENT FOR REFERRALS

{a} A lawyer shall not compensate or give anything of
value to a person or organization to recommend or
obtain employment by a client, or as a reward for
having made a recommendarion resulting in em-
ployment by a client, except thar:

{1) a lawyer or law firm may refer clients to a non-
legal professional or nonlegal professional serv-
ice firm pursuant to a contractual relarionship
with such nonlegal professional or nonlegal
professional service firm to provide legal and
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other professional services on a systematic and
continuing basis as permitred by Rule 5.8, pro-
vided however that such referral shall not oth-
erwise include any monerary or other tangible
consideration or reward for such, or the sharing
of legal Fees; and

(2} a lawyer may pay the usual and reasonable fees
or dues charged by a qualified legal assistance
organization or referral fees to another lawyer
us permitted by Rule 1.5(g).

(b) A lawyer or the lawyer's partner or associate or any

other affiliated lawyer may be recommended, em-
pleyed or paid by, or may cooperate with one of
the following offices or arganizations that promote
the use of the lawyer's services or those of a partner
or associate or any other affiliated lawyer, or request
one of the following offices or organizations to rec-
ommend or promote the use of the lawyer's services
or those of the lawyer's partner or associare, or any
other affiliated lawyer as a private practitioner, if
there is no interference with the exercise of inde-
pendent professional judgment on behalf of the
client;
(1} alegal aid office or public defender office;
(i} operated or sponsored by a duly accredited
law schoal;
(i} operated or sponsored by a bona fide,
nen-profic community organization;
(iii) operated or sponsored by a governmental
Hﬂﬂ—nﬁwﬂ or
{iv} operated, sponsored, or approved by a bar
associarion;

{2} a military legal assistance office;

(3) a lawyer referral service operated, sponsored or
approved by a bar association or authorized by
law or court rule; or

{4) any bona fide organization that recommends,
furnishes or pays for legal services to is mem-
bers or beneficiaries provided the following
conditions are satisfied;
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(i} Weither the lawyer, nor the lawyer's part-
ner, nor associate, nor any other affiliated
lawyer nor any nonlawyer, shall have ini-
tiated or prometed such organization for
the primary purpose of providing financial
or other benefit to such lawyer, partner, as-
sociate or affiliated lawyer;

(i) Such organization is not eperated for the
purpose of procuring legal work or finan-
cial benefit for any lawyer as a privace
practitioner outside of the legal services
program of the organization;

(iii} The member or beneficiary to whom the
fegal services are furnished, and not such
organization, is recognized as the client of
the lewyer in the matter;

(iv) The legal service plan of such organization
provides appropriate relief for any member
or beneficiary who asserts a claim that rep-
resentation by counsel furnished, selected
or approved by the erganization for the
particular matter involved would be un-
ethical, improper or inadequare under the
circumstances of the matter involved; and
the plan provides an appropriate proce-
dure for seeking such relief;

(¥} The lawyer docs not know or have cause
to know that such organization is in vie-
lation of applicable laws, rules of court or
other Jegal requirements that govern its
lepal service operations; and

{vi) Such organization has filed wich the ap-
propriate disciplinary authority, ro the ox-
tent required by such auchority, ar least
annually a report with respect to its legal
service plan, if any, showing its terms, its
schedule of benefits, its subscription
charges, agreements with counsel and fi-
nancial results of its legal service activities
or, if it has failed to do so, the lawyer does
not know or have cause to know of such
failure.



RULE 7.3:

SOLICITATION AND RECOMMENDATION OF
PROFESSIONAL EMPLOYMENT

{a) A lawyer shall nor engage in solicitation:

{1} by in-person or telephone contact, or by real-
rime or interactive computer-accessed commu-
nication unless the recipient is a close friend,
relative, former client or existing clien; or

(2} by any form of communication if:

(i) the communication or contact violates
Rule 4.3, Rule 7.1(a}, or paragraph (g} of
this Rule;

(i) the recipient has made known w the
lawyer a desire not to be solicited by the
lawyer;

{iii} the solicitation involves coercion, duress
or harassment;

{iv) the lawyer knows or reasonably should
know that the age or the physical, emo-
tional or mental state of the recipient
makes it unlikely thar the recipient will be
able to exercise reasonable judgment in re-
taining a lawyer; or

{v) the lawyer intends or expects, but does not
disclose, that the legal services necessary o
handle the matter competently will be per-
formed primarily by another lawyer whe
is not affiliated with the soliciting lawyer
as a partner, associate or of counsel.

(b} For purposes of this Rule, “solicitation” means any
advertisement Initiated by or on behalf of a lawyer
or law firm that is direcred to, or argered ar, a spe-
cific recipient or group of recipients, or their amily
members or legal representatives, the primary pur-
pose of which is the retention of the lawyer or law
firm, and  significant motive for which is pecu-
niary gain. It does not include a proposal or other
writing prepared and delivered in response 1o a spe-
cific request of a prospective clienr.

() A solicitation directed to a recipient in this Stare

shall be subject to the following provisions:

(1) A copy of the solicitation shall at the time of its
dissemination be fled with the atworney disci-
plinary committee of the judicial district or ju-
dicial department wherein the lawyer or law
firm maintains its principal office. Where no
such office is maintained, the filing shall be
made in the judicial department where the so-
licitation is targeted. A filing shall consist of:

{i} a copy of the solicitation;

(i1} a transcript of the audio portion of any
radio or relevision solicitation; and

(iii} if the solicitation is in a language other
than English, an accurate English-lan-
guage translation,

(2} Such sclicitation sha!l contain no reference to
the fact of filing,

{3} If a solicitation is dirccted to a predetermined
recipient, a list containing the names and ad-
dresses of all recipients shall be retained by the
laweyer or law firm for a peried of not less than
three years following the last date of s dissem-

ination,

(4) Solicitations filed pursuant to this subdivision
shall be open o public inspection,
{3} The provisicns of this paragraph shall not zpply
{4
(i} a solicitarion directed or disseminated wo
a close friend, relative, or former or sxist-
ing client
{ii} aweb site maintained by the lawyer or law
firm, unless the web site is designed for
and directed to or targeted at a prospective
client affected by an idenifiable actual
event or occurrence or by an identifiable
prospective defendant; or
(iii} professional cards or other announcements
the distribution of which is authorized by
Rule 7.5(a).

{d} Awritten solicitation shell not be sent by a method
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that requires the recipient to travel to a location
other than that at which the recipient ordinarily re-
ceives business or personal mail or thar requires a
signature on the part of the recipient,

(e} No solicitation relating to a specific incident in-
volving potential claims for personal injury or
wrongful death shall be disseminated before the
30th day after the date of the incident, unless a fil-
ing must be made within 30 days of the incident
as a legal prerequisite to the particular claim, in
which case no unsolicited communication shall be
made before the 15ch day afrer the date of the in-
cident,

(F} Any solicitation made in writing or by computer-
accessed communication and directed tw a pre-de-
termined recipienr, if prompted by a specific
cecurrence involving or affecting a recipient, shall
disclose how the lawyer obtained the identity of the
recipient and learned of the recipient’s potential
legal need.

(g) Ifa rerainer agreement is provided with any solici-
tation, the wp of cach page shall be marked "SAM-
PLE" in red ink in a type sive equal to the largest
type size used in the agreement and the words "DO
MOT SIGN" shall appear on the client signarure
line.

{h) Any solicitation covered by this section shall in-
clude the name, principal law officc address and
telephone number of the lawyer or law firm whose
services are being offered,

{i) The provisions of this Rulc shall apply to a lawyer
or members of a law firm not admined to practice
in this Stare who shall solicit retention by residents
of this Stzte,

RULE 7.4:

IDENTIFICATION OF PRACTICE AND SPECIALTY

(a) A lawyer or law firm may publicly identify one or
more areas of law in which the lawyer or the law

firm practices, or may state that the practice of the
laweyer or law firm is limited to one or more areas
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of law, provided that the lawyer or law firm shall
not state that the lawyer or law firm is a specialist
or specializes in a particular feld of law, except as
provided in Rule 7.4(g).

(b} A lawyer admitted to engage in patent practice be-
fore the United States Patent and Trademark Office
may usc the designation “Patent Attorney” or a
substantially similar designation,

() A lawyer may state chat the lawyer has been recog-
nized or certified as a specialist only as follows:

{1) A lawyer who is certified as a specialist in a par-
ticular area of Jaw or law pracrice by a private
organization approved for thar purpose by the
American Bar Association may state the fact of
certification if, in conjunction therswith, the
certifying organization is identified and the fol-
lowing statement is prominently made: “The
{name of the private certifying organization] is
not affiliated with any governmental authoriry.
Certification is not 2 requirement for the prac-
tice of law in the Statc of Now York and does
not necessarily indicate greater competence
thar: other attorneys experienced in this field of

lawe;™

{2} A lawyer who is certified as a specialist in a par-
ticular area of law or law practice by the author-
ity having jurisdiction over specialization under
the laws of another stare or territory may state
the fact of certification if; in conjuncrion there-
with, the certifying state or territory is identi-
fied and the following statement is prominently
made: "Certification granted by the [identify
state or territory] is not recognized by any gov-
ernmental authority within the Statc of New
York. Certification is not a requirement for the
practice of law in the State of New York and
does not necessarily indicate greater compe-
tence than other artorncys experienced in this
field of faw.”



RULE 7.5,

ProFessionalL NOTICES, LETTERHEADS AND
SIGNS

{a) A lawyer or law firm may use internet web sites,
professional cards, professional announcement
cards, office signs, lctterheads or similar profes-
sional notices or devices, provided the same do not
violare any statute or court rule and are in accor-
dance with Rule 7.1, including the following:

(1) a professional card of a lawyer identifying the
lawyer by name and as a lawyer, and giving ad-
dresses, relephone numbers, the name of the
law fiem, and any information permitted under
Rule 7.1(b) or Rule 7.4. A professional card of
@ law firm may also give the names of members
and associates;

{2} a professional announcement card stating new
or changed associations or addresses, change of
firm name, or similar matters pertaining to the
professional offices of a lawyer or law firm or
any nonlegal business conducted by the lawyer
or law firm pursuant to Rule 5.7. Tt may state
biographical data, the names of members of the
firm and associates, and the names and dates of
predecessor firms in a continuing line of suc-
cession, It may state the nature of the legal prac-
tice if permitted under Rule 7.4;

(3) a sign in or near the office and in the building
directory identifying the law office and any
nonlegal business conducted by the lawyer or
law firm pursuant to Rule 5.7. The sign may
state the nature of the legal practice if permitted
under Rule 7.4; or

(4) 2 letrerhead identifying the lawyer by name and
a5 a lawyer, and giving addresses, telephone
numbers, the name of the law firm, associates
and any information permitted under Rule
7.1(b) or Rule 7.4. A lerterhead of a law firm
may also give the names of members and asso-
ciates, and names and dates relating ro deceassd
and retired members. A lawyer or law firm may
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be designated "OF Counsel” on 2 letrerhead if
there is a continuing relationship with a lawyer
or law firm, other than as a partner or associare.
A lawyer or law firm may be designated as
“General Counsel” or by similar professional
reference on stationery of a client if the lawyer
or the firm devores a substancial amount of pro-
fessional time in the representation of that
client. The letterhead of a law firm may give the
names and dates of predecessor firms in a con-
tinuing line of succession,

{b} A lawyer in private practice shall not practice under

a trade name, a name that is misleading as to the
identity of the lawycr or lawyers practicing under
such name, or a firm name containing names other
than those of one or more of the lawyers in the
firm, except that the name of a professional corpo-
ration shall contain “PC” or such symbols permit-
ted by law, the name of a limited liability company
or partnership shall contain "LLC,” “LLP” or such
symbols permitted by law and, if otherwise lawful,
a firm may use as, or centinue to include in its
name the name or names of one or more deceased
or retired members of the firm or of a predecessor
firm in a continuing linc of succession. Such terms
as "legal clinic,” "legal aid,” “legal service offics,”
“legal assistance office,” "defender office” and the
like may be used only by qualified legal assistance
organizations, except that the term "legal clinic”
may be uscd by any lawyer or law firm provided
the name of a participating lawyer or firm is incor-
porated therein, A lawyer or law firm may not in-
clude the name of a nonlawyer in is firm name,
nor may a lawyer or law firm that has & contractual
relationship with a nonlegal professional or nonle-
gal professional service firm pursuant 1o Rule 5.8
te provide legal and other professional services on
a systematic and continuing basis include in its firm
name the name of the nonlegal professional service
firm or any individual nonlegal professional affili-
ated therewith. A lawyer who assumes a judicial,
legislative or public exccutive or administrative post
or office shall not permit the lawyer's name to re-

FPART 1200 - RULES OF PROFESSIONAL CONDUCT



main in the name of 2 law firm or to be used in
professional norices of the firm duing any signifi-
cant period in which the lawyer is not actively and
regularly practicing law as a member of the firm
and, during such period, other members of the firm
shall not use the lawyer’s name in the firm name or
in professional notices of the firm.

(c} Lawyers shall not hold themselves our as having a
partnership with one or more other lawyers unless
they are in fact partners,

{d) A parmership shall not be formed or continued be-
tween or among lawyers licensed in different juris-
dictions unless all enumerations of the members
and associates of the firm on its letierhead and in
other permissible listings make clear the jurisdic-
tienal limirations on those members and associates
of the firm not licensed to practice in all lisced ju-
risdictions; however, the same firm name may be
used in each jurisdiction.

(e} A lawyer or law firm may urtilize 2 domain name
for an internet web site that does not include the
name of the lawyer or law firm provided:

(1) all pages of the web site clearly and conspicu-
ously include the actual name of the lawyer or
law firm;

(2) the lawyer or law firm in no way attempts to
engage in the practice of law using the domain
name;

(3) the domain name does not imply an ability w
cbrain results in a matter; and

(4) the domain name does not otherwise violate

these Rules.

{f) Alawyer or law firm may utilize a telephone num-
ber which contains a domain name, nickname,
moniker or motro that does not otherwise violate
these Rules.

RULE 8.1:
CANDOR IN THE BAR ADMISSION PROCESS

{a) Alawyer shall be subject to discipline if, in connec-
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tion with the lawyer's own application for admis-

sion to the bar previously filed in this state or in

any other jurisdiction, or in connection with the

application of another person for admission to the

bar, the lawyer knowingly:

(1) has made or failed 1o correct a false statement
of material fact; or

(2) anmiagunﬂﬁaw"mﬁﬂcnﬁn
in connection with a lawful demand for infor-
mation from an admissions aurhority.

RULE 8.2:
JupiciaL OFFICERS AND CANDIDATES

{a) A lawyer shall not knowingly make a false state-
ment of fact concerning the qualifications, conduct
or integrity of a judge or other adjudicatory officer
or of a candidate for election or appointment o ju-
dicial office.

{b) A lawyer who is a candidate for judicial office shall
comply with the applicable provisions of Part 100
of the Rules of the Chief Administrator of the
Courts,

RULE 8.3;
REPORTING PROFESSIONAL MISCONDUCT

(a) A lawyer who knows that another lawyer has com-
mitted a violation of the Rules of Professional Con-
duce that raises a substanrial question as to thar
lawyer'’s henesty, trustworthiness or Feness as a
lawyer shall report such knowledge to a tribunal or
other authority empowered to investigate or act
upan such vielstion,

(b) Alawyer who possesses knowledge or evidence con-
cerning another lawyer or a judge shall not fail 1o
respond o a lawful demand for informarion from
a tribunal or other authority empowered to inves-
tigate or act upon such conduct.

{c} This Rule does not require disclosure of:
(1} informarion otherwise prorected by Rule 1.6;




or

(2} information gained by a lawyer or judge while
participating in a bona fide lawyer assistance
program,

RULE 8.4;
Misconpuct

A lawyer or law frm shall nor:

(a) violare or attempt to viclate the Rules of Profes-
sional Conduct, knowingly assist or induce another
to do so, or do so through the acts of another;

(b) engage in illegal conduct that adversely reflects on
the lawyer's honesty, trustworthiness or fitness as a
lawyer;

(c) engage in conduct involving dishonesty, fraud, de-
ceit or mistepresentation;

(d} engage in conduct that is prejudicial to the admin-
istration of justice;
(e) state or imply an abilicy:
(1} to influence improperly or upon irrelevant
grounds any eribunal, legislative body or public
official; or

{2} o achisve results using means thar violate these
Rules or ather law;

(F) knowingly assist a judge or judicial officer in con-
duct that is a violation of applicable rles of judicial
conduct or other law;

(g unlawfully discriminace in the practice of law, in-
cluding in hiring, promoting er otherwise deter-
mining conditions of employment on the basis of
age, race, creed, color, national origin, sex, disabil-
ity, marital status or sexual orientation, Where
there is a tribunal with jurisdiction to hear a com-
plaing, if timely brought, other than 2 Departmen-
tal Disciplirary Commitece, a complaint based an
unlawful discrimination shall be brought before
such tribunal in the first instance. A certified copy
of & determination by such a tribunal, which has
become final and enforceable and as to which the
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right to judicial or appellate review has been ex-
hausted, finding thar the lawyer has engaged in an
unlawful discriminatory practice shall constitute
prima facie evidence of professional misconduct in
a disciplinary proceeding; or

(h) engage in any other conduct that adversely reflects
on the lawyer's fitness as a lawyer.

RULE 8.5:
DisCIPLINARY AUTHORITY AND CHOICE OF LAW

(@) Alawyeradmiteed to practice in this state is subject
to the disciplinary authority of this state, regardless
of where the lawyer's conduct occurs. A lawyer
may be subject to the disciplinary authority ofborh
this state and another jurisdiction where the lawyer
is admitted for the same conduct,

(b} In any exercise of the disciplinary authority of this
state, the rules of professional conduct to be applied
shall be as follows;

(1} For conduct in connection with a proceeding
in a court before which a lawyer has been ad-
mitted to practice (cither generally or for pur-
poses of that proceeding), the rules to be
applied shall be the rules of the jurisdiction in
which the court sits, unless the rules of the
court provide otherwise; and

{2) For any other conduct:

(i} Ifthe lawyer is licensed to practice only in
this state, the rules to be applied shall be

the rules of this state, and

(i1} If the lawyer is licensed o practice in this
statc and another jurisdiction, the rules to
be applied shall be the rules of the admit-
ting jurisdiction in which the lawyer prin-
cipally practices; provided, however, that
i particular conduct clearly has its pre-
dominant effect in another jurisdiction in
which the lawyer is licensed to practice,
the rules of that jurisdiction shall be ap-
plied 1o that conduct.
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County Law Article 18-B
Representation of Persons Accused of a Crime or Parties
before the Family Court or Surrogate’s Court

§ 722. Plan for Representation

The governing body of each county and the governing body of the city in which a county is wholly
contained shall place in operation throughout the county a plan for providing counsel to persons
charged with a crime or who are entitled to counsel pursuant to section two hundred sixty-two or
section eleven hundred twenty of the family court act, article six-C of the correction law or section
four hundred seven of the surrogate's court procedure act, who are financially unable to obtain
counsel. Each plan shell also provide for investigative, expert and other services necessary for an
adequate defense. The plan shall conform to one of the following:

1. Representaticn by a public defender appointed pursuant to county law article cighteen-A.

2. In criminal proceedings, representation by counsel furnished by a private legal aid bureau or
society designated by the county or city, organized and operating to pive legal assistance and
representation to persons charged with a crime within the city or county who are financially unable
to obtain counsel, In proceedings under the family court act, representation by a private legal aid
bureau or society, or by any corporation, voluntary association, or organization permitted to
practice law under the authority of subdivision five of section four hundred ninety-five of the
Judiciary law,

3. Representation by counsel furnished pursuant to a plan of a bar association in each county or the
city in which a county is wholly contained whereby the services of private counsel are rotated and
coordinated by an administrator, and such administrator may be compensated for such service. Any
plan of a bar association must receive the approval of the state administrator before the plan is
placed in operation. In the county of Hamilton, such representation may be by counsel furnished by
the Fulton county bar association pursuant to a plan of the Fulton county bar association.

4. [Until Jan 1, 2004] Representation according to a plan containing a combination of any of the
foregoing. Any judge, justice or magistrate in assigning counsel pursuant to sections 170.10,
180.10, 210.15 and 720.30 of the criminal procedure law, or in assigning counsel to a defendant
when a hearing has been ordered in a proceeding upon a motion, pursuant to article four hundred
forty of the criminal procedure law, to vacate a judgment or to set aside a sentence, or in assigning
counsel pursuant to the provisions of section two hundred sixty-two of the family court act or
section four hundred seven of the surrogate's court procedure act, shall assign counsel furnished in
accordance with a plan conforming to the requirements of this section; provided, however, that
when the county or the city in which a county is wholly contained has not placed in operation a
plan conforming to that prescribed in subdivision three or four of this section and the judge, justice
or magistrate is satisfied that a conflict of interest prevents the assignment of counsel pursuant to
the plan in operation, or when the county or the city in which a county is wholly contained has not
placed in operation any plan conforming to that prescribed in this section, the judge, justice or
magistrate may assign any attorney in such county or city and, in such event, such attorney shall
receive compensation and reimbursement from such county or city which shall be at the same rate
as is prescribed in section seven hundred twenty-two-b of this chapter,



4. [Eff Jan 1, 2004] Representation according to a plan containing a combination of any of the
foregoing. Any judge, justice or magistrate in assigning counsel pursuant to sections 170,10,
180.10, 210.15 and 720.30 of the criminal procedure law, or in assigning counsel to a defendant
when & hearing has been ordered in a proceeding upon a motion, pursuant to article four hundred
forty of the criminal procedure law, to vacate a judgment or to set aside a sentence or on a motion
for a writ of error coram nobis, or in assigning counsel pursuant to the provisions of section two
hundred sixty-two of the family court act or section four hundred seven of the surrogate's court
procedure act, shall assign counsel furnished in accordance with a plan conforming to the
requirements of this section; provided, however, that when the county or the city in which a county
is wholly contained has not placed in operation a plan conforming to that prescribed in this
subdivision or subdivision three of this section and the judge, justice or magistrate is satisfied that a
conflict of interest prevents the assignment of counsel pursuant to the plan in operation, or when
the county or the city in which a county is wholly contained has not placed in operation any plan
conforming to that prescribed in this section, the judge, justice or magistrate may assign any
attorney in such county or city and, in such event, such attorney shall receive compensation and
reimbursement from such county or city which shall be at the same rate as is prescribed in section
seven hundred twenty-two-b of this article.

5. (Added, L 1999) In classification proceedings under article six-C of the correction law or from
an appeal thereof, representation shall be according to a plan described in subdivisions one, two,
three or four of this section. If such plan includes representation by a private legal aid bureau or
society, such private legal aid bureau or society shall have been designated to give legal assistance
and representation to persons charged with a crime.

Upon an appeal in a criminal action, and on any appeal described in section eleven hundred twenty
of the family court act, article six-C of the correction law or section four hundred seven of the
surrogale's court procedure act, wherein the party is financially unable to obtain counsel, the
appellate court shall assign counsel furnished in accordance with the plan, conforming to the
requirements of this section, which is in operation in the county or in the city in which a county is
whelly contained wherein the judgment of conviction, disposition, or order of the trial court was
entered; provided, however, that when such county or city has not placed in operation a plan
conforming to that prescribed in subdivision three or four of this section and such appellate court is
satisfied that a conflict of interest prevents the assignment of counsel pursuant to the plan in
operation, or when such county or city has not placed in operation any plan conforming to that
prescribed in this section, such appellate court may assign any attorney in such county or city and,
in such event, such attorney shali receive compensation and reimbursement from such county or
city which shall be at the same rate as is prescribed in section seven hundred twenty-two-b of this
chapter,

§ 722-a, Definition of crime

For the purposes of this article, the term "crime” shall mean a felony, misdemeanor, or the breach
of any law of this state or of any law, local law or ordinance of a political subdivision of this state,
other than one that defines a "traffic infraction,” for which a sentence to a term of imprisonment is
authorized upon conviction thereof,



§ 722-b. Compensation and reimbursement for representation

[Until Jan 1, 2004, § 722-b, reads as set out below:] All counsel assigned in accordance with a plan
of a bar association conforming to the requirements of section seven hundred twenty-two whereby
the services of private counsel are rotated and coordinated by an administrator shall at the
conclusion of the representation receive compensation at a rate not exceeding forty dollars per hour
for time expended in court or before a magistrate, judge or justice, and twenty-five dollars per hour
for time reasonably expended out of court, and shall receive reimbursement for expenses
reasonably incurred; except that counsel assigned for representation in an appellate court shall
receive compensation at a rate not exceeding forty dollars per hour for time reasonably expended,
whether in court or out of court. Where a defendant is charged with a crime which may be
punishable by death compensation shall not exceed two thousand four hundred dollars where one
counsel has been assigned, and shall not exceed three thousand two hundred dollars where two or
more counsel have been assigned. Where a defendant is charged with one or more other felonies,
compensation shall not exceed one thousand two hundred dollars, Where a defendant is charged
with one or more other crimes, compensation shall not exceed cight hundred dollars. For
representation pursuant fo the provisions of section two hundred sixty-two of the family court act,
article six-C of the correction law or section four hundred seven of the surrogate's court procedure
act, compensation shall not exceed eight hundred dollars. For representation upon the hearing of a
motion for a writ of error coram nobis or a motion to vacate judgment or set aside sentence made
pursuant to article four hundred forty of the criminal procedure law, compensation shall not exceed
eight hundred dollars. For representation in the court of appeals on an appeal from a judgment of
death, compensation shall not exceed two thousand eight hundred dollars where one counsel has
been assigned, and shall not exceed three thousand two hundred dollars where two or mare counsel
have been assigned. For representation in an appellate court on an appeal from a judgment of
conviction for one or more other felonies, compensaticn shall not exceed one thousand two
hundred dollars. For representation in an appellate court on an appeal in any other criminal action
or proceeding, or on any appeal described in section eleven hundred twenty of the family court act
or section four hundred seven of the surrogate's court procedure act, compensation shall not exceed
eight hundred dollars.

For representation on an appeal, compensation and reimbursement shall be fixed by the appellate
court. For all other representation, compensation and reimbursement shall be fixed by the court
where judgment of conviction or acquittal or order of dismissal was entered. In extraordinary
circumstances a trial or appellate court may provide for compensation in excess of the foregoing
limits and for payment of compensation and reimbursement for expenses before the completion of
the representation.

Each claim for compensation and reimbursement shall be supported by & sworn statement
specifying the time expended, services rendered, expenses incurred and reimbursement or
compensation applied for or received in the same case from any other source.

No counsel assigned hereunder shall seek or accept any fee for representing the party for whom he
is assigned without approval of the court as herein provided.



1. [Eff Jan 1, 2004, § 722-b, reads as set out below:] All counsel assigned in accordance with a
plan of a bar association conforming to the requirements of section seven hundred twenty-two of
this article whereby the services of private counsel are rotated and coordinated by an administrator
shall at the conclusion of the representation receive:

(a) for representation of a person entitled to representation by law who is initially charged with a
misdemeanor or lesser offense and no felony, compensation for such misdemeanor or lesser
offense representation at & rate of sixty dollars per hour for time expended in court or before a
magistrate, judge or justice, and sixty dollars per hour for time reasonably expended out of court,
and shall receive reimbursement for expenses reasonably incurred; and

(b) for representation of a person in all other cases governed by this article, including all
representation in an appellate court, compensation at a rate of seventy-five dollars per hour for time
expended in court before a magistrate, judge or justice and seventy-five dollars per hour for time
reasonably expended out of court, and shall receive reimbursement for expenses reasonably
incurred.

2. (Added, L 2003) Except as provided in this section, compensation for time expended in
providing representation:

(2) pursuant to paragraph (a) of subdivision one of this section shall not exceed two thousand four
hundred dollars; and

(b) pursuant to paragraph (b) of subdivision one of this section shail not exceed four thousand four
hundred dollars,

3. For representation on an appeal, compensation and reimbursement shall be fixed by the appellate
court. For all other representation, compensation and reimbursement shall be fixed by the trial
court judge. In extraordinary circumstances a trial or appellate court may provide for compensation
in excess of the foregoing limits and for payment of compensation and reimbursement for expenses
before the completion of the representation,

4. Each claim for compensation and reimbursement shall be supported by a sworn statement
specifying the time expended, services rendered, expenses incurred and reimbursement or
compensaticn applied for or received in the same case from any other source.

Ne counsel assigned hereunder shall seek or accept any fee for representing the party for whom he
or she is assigned without approval of the court as herein provided,

§ 722-c. Services other than counsel

[Until Jan 1, 2004, § 722-c reads as set out below:] Upon a finding in an ex parte proceeding that
investigative, expert or other services are necessary and that the defendant or other person
described in section two hundred forty-nine or section two hundred sixty-two of the family court
act, article six-C of the correction law or section four hundred seven of the surrogate's court
procedure act, is financially unable to obtain them, the court shall authorize counsel, whether or not



assigned in accordance with a plan, to obtain the services on behalf of the defendant or such other
person. The court upon a finding that timely procurement of necessary services could not await
prior authorization may authorize the services nunc pro tunc. The court shall determine reasonable
compensation for the services and direct payment to the person who rendered them or to the person
entitled to reimbursement. Only in extraordinary circumstances may the court provide for
compensation in excess of three hundred dollars.

Each claim for compensation shall be supported by a sworn statement specifying the time
expended, services rendered, expenses incurred and reimbursement or compensation applied for or
received in the same case from any other source.

[Eff Jan 1,2004, § 722-c reads as set out below:] Upon a finding in an ex parte proceeding that
investigative, expert or other services are necessary and that the defendant or other person
described in section two hundred forty-nine or section two hundred sixty-two of the family court
act, article six-C of the correction law or section four hundred seven of the surrogate's court
procedure act, is financially unable to obtain them, the court shall authorize counsel, whether or not
assigned in accordance with a plan, to obtain the services on behalf of the defendant or such other
person, The court upon a finding that timely procurement of necessary services could not await
prior authorization may authorize the services nunc pro tunc. The court shall determine reasonable
compensation for the services and direct payment to the person who rendered them or to the person
entitled to reimbursement. Only in extraordinary circumstances may the court provide for
compensation in excess of one thousand dollars per investigative, expert or other service provider.

Each claim for compensation shall be supported by a sworn statement specifying the time
expended, services rendered, expenses incurred and reimbursement or compensation applied for or
received in the same case from any other source.

§ 722-d. Duration of assignment

Whenever it appears that the defendant is financially able to abtain counsel or to make partial
payment for the representation or other services, counsel may report this fact to the court and the
court may terminate the assignment of counsel or authorize payment, as the interests of justice may
dictate, to the public defender, private legel aid bureau or society, private attorney, or otherwise,

§ 722-e. Expenses

All expenses for providing counsel and services other than counsel hereunder shall be a county
charge or in the case of a county wholly located within a city a city charge to be paid out of an
appropriation for such purposes.
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OVERVIEW

Pursuant te Article 186 of the County Law, the Asslgned Counsel Plan
has been providing quality legal services to indlgent persons within
the Bronx and New York County Criminal Courts since 1966, The Flan
provides compensation to private attorneys for representing Indigent
clients charged with crimina! offenses.

Altorneys are assigned matters by the Court and the Administrator's
office when a confiict exists prohibiting the Institutional providers,
such as The Legal Ald Soclety, from providing representation. Panel
attorneys are screened and certified to the Panel by the Central
Screening Committee. Attorneys are compensated at a rate of $60
per hour for misdemeanor matters and $75 per hour for felony
matters. The Plan provides legal assistance for trial court matters as
well as appellate matters.

If you are an attorney and wish to apply to the panel, you may obtaln
an application and Information from this website. If you are a Panel
Attorney, you may obtain farms and other information from this
website. Finally, If you are a client seeking the services of a Panel
attorney please click on the FAQ portion of this webpage te obtain
further information,

A. APPLICATION PROCESS

L. You may apply for membership in the panel by completing the

Application for Panel Membership % and attaching any riders and
other supporting documents that are required, Distribute the

reference request forms to the individuals you list in answer to
guestions 28, 29, 30. Mall your completed application to:

Jacqueline P, Flug
Assigned Counsel Plan for the First Department
253 Broadway Room 200
New York, New York 10007

2. Your application wili be reviewed for completeness and satisfaction
of the minimum requirements. Applications are not complete until all
references are recelved. You can facilltate the application process by
urging your references to respond promptly, If the application Is
facially deficient, it will be returned to you with Instructions.
Otherwise It will be referred to a member of the Central Screening
Committee.

3. The assigned Committee member will review your references,
contact several of them, and arrange an interview with you. Usually
this Is accomplished within two months.

4, After the Interview, the Committee member will recommend an
actlon to the Chair of the Central Screening Committee, You will
recelve a notice of the Screening Committee's determination by mail,
If you are approved for one or more panels, the Appeliate Divislen
wiil be notified simultaneously.

5. If you are denied certification to the panel, you may appeal the
decision to the full Central Screening Committes and you may further
appeal to the Presiding Justice of the First Department, whose
decision Is final and unappealable.

http://www.nycourts.gov/courts/ad 1/Committees&Programs/1 8B/index.shtml 11/6/2012
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6. Once certified te the panel, you will receive instructions on the
asslgnment and billing process. All newly certified panel members
must attend a tralning session concerning the bllling process and use
of the 18B Web system.

7. Panel membership is a privilege, not a right. Upon certification to
the panel, an Atterney’s conduct and performance Is regulated by
Articie 18-8 of the County Law, the Indigent Defendants Legal Panel
Plan adopted by the Judiclal Conference in 1966, the Rules and
Regulations. You are urged to famillarize yourself with these
documents.

Please note: Trial panel membership in more than one berough of
New York City Is not permitted,

B. PANEL REQUIREMENTS
Misdemeanor Pane|
Method A

1. Applicant must demenstrate actual court experience in at least ten
criminal cases Involving at least:

a, Flve negotiated pleas, dismissals, or other non-trizl dispositions;

b, Two litigated motions in which oral testimony was taken and a
declsion rendered or two preliminary hearings In which oral testimaony
was taken and a decision rendered;

¢. One jury trial which proceeded to verdict;

2. Applicant must submit names and written references of each of the
following:

a, Two judges before whom applicant has conducted a preliminary
hearing, a litigated motlon or a trial:

b. Two trial or hearlng adversaries;

t. Two co-counsels with whom applicant has handled criminal cases,
or attormeys who are familiar with applicant's work through actual in-
court observation (no cross-references permitted).

Method B

1. Appearance In court as co-counsel with an experienced criminal
law practitioner on at least five criminal cases Involving at least:

a. Three negotiated pleas, dismissals, or other non-trial dispositions:
b. One litigated motlon In which oral testimaony was taken and a
decision rendered or one preliminary hearing in which cral testimony
was taken and a dedslon rendered;

c. One jury trial which proceeded to verdict;

2, Applicant has taken or agrees to take within the next three
months, an approved Intensive course In criminal law, practice or
procedure and;

3. Applicant must submit names and written references of each of the
following:

a. The attorneys with whom the applicant appeared as co-counsel:
b. One judge before whom applicant appeared as co-counsel;
c. Instructor with whom applicant has taken approved course;

http://www.nycourts.gov/courts/ad 1/Committees&Programs/1 8B/index.shtml 11/6/2012
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4, If applicant falls to take an approved course and submit
recormmendations within a three month period, hefshe wlll be
automatically removed from the Panel,

Method C

1. Applicant has taught criminal law and/or procedure course at an
accredited law school, or participated as an Instructor or panellst in
approved seminars or lectures invelving criminal law and procedure,
or appilcant was a law secretary to a judge of the Criminal Court, or
Supreme Court {criminal term}, or Appellate Court handling criminal
matters;

2. Actual court experience In at least three criminal cases including at
feast:

a. Two negotlated pleas, dismissals or other non-trial dispositions;
b, One litigated motion;

c. One preliminary hearing; or

d. One jury trial to verdict; and

3. Applicant must submit names and written references of each of the
following:

a. The judge before whom the applicant has conducted 2 preliminary
hearing, litigated motion, or trial;

b. One co-counsel with whom applicant has handled criminal cases,
or attorneys who are famillar with the applicant's work through actual
In-court observation {no cross-references permitted);

c. Instructor with whom applicant has taken the approved course,

Method D

A former judge of Crimlnal Court, or a former Justice of the Supreme
Court (criminal term) who has recently retired or voluntarily resigned
fram the bench,

Felony Fanel
Method A

1. Actual court experience in at least thirty criminal cases involving at
least:

a. Fifteen negotiated pleas, dismissals or other non-trial dispositions,
at least flve of which occurred post-Indictrnent;

b. Five prellminary hearlngs in which oral testimony was taken and a
declsion rendered or five litigated motlons In which oral testimony
was taken and a decislon rendered;

¢, Two post-Indictment jury trials which proceeded to verdict;

2. Actual court experience on at least ten criminal cases as sole
attorney, or twenty non-criminal matters including at least five jury
trials as sole attorney;

3. Applicant must submit names and written references from each of
the following:

a, One judge before whom the applicant appeared as co-counsel In a

post-indictment jury trial;
b. Three judges before whom the applicant has litigated moticns or
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conducted trials;

. Three trial or hearing adversaries;

d. Three co-counsels with whom applicant has handled criminal casas
or attorneys who are famliliar with applicant's work through actual In-
court observation {no cross-references permitted).

Method B

A former judge of a Criminal Court, or a former Justice of the
Supreme Court (criminal term) who has recently retired or voluntarily
resigned from the bench who recelves favorable recommendations
from at least three attorneys who practiced before him or her,

Homicide Panel
Method A

1. Actual court experience In at least sixty criminal cases involving at
least:

a. Thirty negotlated pleas, dismissals, or other non-trial dispositions,
at least ten of which eccurred post-Indictment;

b, Ten prellminary hearings in which oral testimony was taken and a
decislon rendered, or fifteen litigated motions in which oral testimony
was taken and a declslon rendered, at least elght of which occurred
post-indictment;

€. Five post-Indictment jury trlals which proceeded to verdict as sole
attorney and elght as co-counsel;

d. Cross-examination, during trial of at least four of the following:

-police efficers -laboratory techniclans
-under cover agents -psychiatrists or psychologists
-ballistics experts ~fingerprint expert

2, Appllcant must submit names and written references of each of the
following:

a. Five judges before whom applicant has conducted a litigated
motion or a jury trial;

b. Five trial adversaries;

t. Five co-counsels with whom applicant has handled criminal cases
or attorneys who are familiar with applicant's work through actual In-
court observation (no cross-references permitted).

Method B

A former judge of a Criminal Court, or a former Justice of the
Supreme Court {criminal term) who has recently retired or veluntarily
reslgnad from the bench, whe receives favorable recommendations
from at least three attorneys who practiced before him or her,

Appellate Panel

Applicants for certification to the appellate panel must have recent
criminal law experience on either the trial or appellate level, be
knowledgeable as to current criminal law and ks constitutional
requirements, and be able to percelve all relevant |ssues in a trial
transcript. In addition, applicants must have knowledge and
awareness of the legal issues that arise in criminal practice and to be
able to skillfully enunciate the issues in a brief and support the points
of law with thorough research, properly cited. Applicants must submit
2 sample of their writing, such as a brief, a memorandum of law, law

hitp:/fwww.nycourts.gov/courts/ad 1 /Committees& Programs/ 1 BB/index. shtml
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review articles er other simllar publications,

An attorney with good academic background, criminal law experience,
the requisite writing and verbal skills, motivation and attitude should
be able to skilifully handle appellate work. Therefore, the following
minimum requlrements must be met:

1, Actual experience in at least ten criminal czses, on either the trial
or appellate level, during the past three years;

2. A writing sample consisting of a brief, law review article or similar
publication;

3. Applicant must submit names and written references of each of the
fallowing:

a. Three judges before whom applicant has handled criminal matters
on elther the trial or appellate level;
b. Three trial or appeliate adversaries;

* Panel reguirements may be walved If, In the opinion of the
Screening Committee, the applicant is otherwise qualified by reason
of education, training and other substantial trial experience *

*Far Attorneys applying to 2 trial or appellate panel, the Central
Screening Committee will not entertain their applications unless they
are accompanied by twe or mare wilting samples, Including:

1. an affidavit, affirmation or complaint (without legal argument)
demonstrating the attorney's ability to persuasively present
moderately complex set of facts; and

2. a brief or memorandum of law demonstrating the attorney's abllity
to persuasively present moderately complex legal argument. A brief
or memarandum of law which contalns a2 complete statement of facts
may suffice for both writing samples. The complexity and quallty of
the writings must be commensurate.

3. If the attorney is currently a member of the panel and Is seeking
to upgrade his or her certification, the writing sample must include a
brief or motlon prepared for and actually submitted in an assigned
case,

*In addition, applications for the Appellate Panel must further Inciude
papers in opposition, any reply briefs, and the written decision of the
opinion rendered by the court, *

CASE ASSIGNMENT RULES-PANEL ATTORNEYS

18-B Website

A, Assignment Rules

Assignment Procedures

Cases are assigned to attorneys in one of the following ways:

(1) Through Primary Day shifts.

{(2) By the Assigned Counsel Plan. The Administrator of the

Asslgned Counsel Plan, First Department Is authorlzed ko make
asslgnments when requested to do so by the court,

(3) By Judges of the Criminal Court and Justices of the Supreme

http://www.nycourts. gov/courts/ad 1/Committees&Programs/1 8B/index.shtml 11/6/2012
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Court, The court may make assignments on days other than
Primary Days when there Is a nead for the immed|ate
appointment of counsel to protect the Interests of the client.

Attorneys Eligibility for Assignments

Homicide

Attorneys on the Homiclde Panel are authorlzed to accept cases In
which the top count Is murder, manslaughter or criminally negligent
homicide.

Felony

Attorneys on the Felony Panel are authorized to accept cases in which
the top charge Is any felony other than murder, manslaughter or
criminally neallgent homicide.

Misdemeanor
Attorneys on the Misdemeanor Panel may accept cases in which the
top charge s a misdemeanor or a violation,

Appeals
Attorneys on the Appellate Panel are eligible for all First Department

appeals,

Primary Days
Primary Day Assignment Rules

Asslgnments are reviewed and overseen by the Administrator, and
may be adjusted or limited because of attorney caseload.

Attorneys recelve Primary Day asslignments by submitting availabiiity
electronically through the 18-8 web system.

Reguests should be submitted in accorgance with the 18-B web
manual, Assignments are made on a rotating basis by the system
taking into account the number of assignments recently recelved by
the attorney and the number of requests submitted by panel
members for a particular Primary Day assignment.

Duration of Primary Day Shifis

Day shift assignments are from 9 a.m. to 5 p.m. or as designated by
the court. Might shift assignments are from 5 p.m. to 1 a.m, or as
deslgnated by the court. The attorney scheduled must work the entire
shift.

Scheduling
Attorneys may not schedule any other cases during a Primary Day
shift,

Attorneys may not split thelr primary day asslgnments with other
panei attorneys. If due to schedullng, an attorney has a case which
reguires an appearance on a Primary Day, they must re-assign their
Primary Day shift as they may not leave the courtroom which they
are assigned to.

If an attorney Is unable to cover his or her Primary Day shift, the
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atterney must notify the Assigned Counsel Plan at least one day In
advance of the scheduled shift.

Attorneys shouid attempt to arrange coverage with another
panel attorney,

If the attorney cannot arrange for another attorney to cover
the shift, he or she may request that the Assigned Counsel
Plan re-assign the shift,

Atterneys must also notify the part where they are
scheduled to work and, If applicable, provide the name and
centact information of the attormey who wiil be taking over
the shift.

Retaining Cases on Primary Days
Panel attorneys must provide representation on all cases on a
Primary Shift except as follows:

{1} The client is not ellglbie for 18-B
representation;

{2) There is a conflict of interest that

precludes the attorney from continuing to
represent the cllent; or

{(3) The attorney Is not on the appropriate panel.

Suspension of Primary Day Assignments

Attorneys who repeatedly fall to notify the Assigned Counsel Plan that
he or she will not be able to work a scheduled Primary Day shift or
who do not appear for the Primary Day shift as scheduled will not
recelve any further Primary Day asslgnments. The Administrator will
not assign Primary Day shifts to any attorney who does not satisfy
the Primary Day scheduling obligations, Removal or reinstatement of
Primary Cay priviteges lies within the discretion of the Administrator,

Primary Day Forms

At the conclusion of each Primary Day shift, the attorney will prepare
an "ACF Order of Assignment Farm” for each case on which the
attorney will continue to represent the client subsequent to the
Brimary Day. The Primary Day judge must sign each form, The
attorney will then send the form to the Asslgned Counsei Plan for
entry into the 18-Bweb system.

Case Assigned Through Means Other Than a Primary Day
Shifts

Homilclde Cases

Homlclde Panel Attorneys

If an attorney from the Homlcide Panel represents a client at
arralgnment on a case In which the client Is charged with murder,
manslaughter or criminally negligent homicide, the attorney will
remain on the case for the duration.

Felony/Misdemeanor Panel Attorneys

If an attorney from the Felony Panel represents a cllent at
arralgnments on a case in which the client is charged with murder,
manslaughter, criminally negligent homicide or a Felony, the attorney
must notify the Administrator who will assign the case to @ Homicide
Panel attomey. The attorney must advise the court and the client that
the attorney Is handling the case “for arralgnment only”. The Court
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will then transmit an "ACP Order of Assignment Form® to the

Administrator whe will assign counsel from the Homiclde Panel for the

next court date.

Parole Violatlons and Appeals
Parcle viclations and appeals will be assigned by the Administrator on
a rotating basis.

Appeals
Appeals are assigned by order of the Appeilate Division, First

Department.
Other Assignment Issues

Lenagth of Assignment

An attorney asslgned to represent a client shall continue to represent
that cllent until the case concludes, unless relieved by the court or
the Administrator's office. When a cllent requests that a matter be
appealed, panel members are required to flle a notice of appeal and
perform other appellate preliminaries,

Cllents with pending criminal matters

If an attorney represents a cllent at arralgnments and that client has
2 pending criminal matter in the same county, the attorney must
handle the case “for arralgnment only”, The case will then be
transferred to the attorney who Is handiing the open case.

Clients With Reduced or Elevated Charge

Felomy

A Felony Panel attorney who represents 2 client on a felony case that
Is later reduced to a misdemeancr will continue to represent the
client untll the case is concluded.

Misdemeanor

A Misdemeanor Panel attorney who represents a client on a
misdemeanor case that is later elevated to a felony must withdraw
from representation as soon as the District Attorney serves notice of
Intent to present the case to 2 Grand Jury, unless the attorney is also
on the Felony Panal,

Clients with Out-of-County Cases
In general, attorneys may represent clients only In the county on
which they have panel membership.

il a cllent has a pending case in another county of New York City, the
attorney may apply for approval to represent the cllent in that
county. Requests will be reviewed by the Administrator.

Payment

All panel members must use the online payment system 188 Web.
Upan certification te the panel all members must attend 2 tralning
class concerning the 188 Web system.

Upen completion of a case, a voucher must be submitted through the
LBB Web system within 45 days to the judge presiding at the time of
finat dispasition. Vouchers submitted to the 188 Web system after 45
days will be locked and require additional actlons In order for
members to recelve payment,

Duration of Representation
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Once assigned to a case, you remaln the attorney of record for the
duratlon of the case unless specifically relieved by the court. This
means that even If a client returns on a warrant after an extended
perlod of time, you remain the attorney of record, You are obligated
te make every court appearance yourself unless you have submitted
an affidavit of actual engagement conforming to the Court Rules. In
rare circumstances, your partnier or another panel member may
appear on your behalf; however, neither you nor the other attorney
may bill for that appearance.

On several occasions a cllent's criminal matter may result in a parsle
viclation hearing. If this arises you are te contact the Administrator's
cffice for possible assignment to the parole matter.

Services Other Than Counsel

The services of experts, Investigators, Interpreter, and others may be
obtalned by an ex parte application to the court. All experts must
meet the Assigned Counsel Plan's eligibifity requirements,

The Assigned Counsel Plan retalns a roster of experts, investigators
and interpreters which is avallable to all members. The Assigned
Counsel Plan does not make any representations as to the quality of
those on the roster but simply states that they have met the Plan's
eligibillty requirements, It is the responsibility of each attorney to
assess the needs of thelr case and properly vet the experts they seek
to retain,

Acceptance of Fees

You may not sollclt or accept any fees paid by or on behalf of a client
on account of yeur representation on an assigned case, either during
or after the case has concluded. If during your representation
Infermation comes to your attention that the client or somecne on his
behalf |s able to pay for all or part of the legal costs, you must inform
the court. It js the court’s responsibility to decide whether the client
is entitled to further Panel representation. In no event may you be
relleved as counsel and then accept a private retainer for the dlient.

IF a cllent whom you represent as an 18-8 attorney is subsequently
arrested and charged with another offense and offers to retaln you as
a private counsel, you may not accept the case without approvel from
the court.

Responsibilities

All panel members are required to maintain a local New York Clty
telephone number and an office within the Bronx or Manhattan where
they can interview clients and witnesses, Your office space must be
accessible to your dlients. It is your responsibility to make sure that
your clients can meet with you In a private office space. Exceptions
may be made for attorneys who are only certified to the Appellate
Panel and have offlces In near by countles.

Pursuant to the Rules of Professional Conduct (22 NYCRR_1200) ),
panel members are required to maintain files with contemporaneous
time and bllling records. Panel members must maintaln all files and
records from a case for a minimum period of seven years after the
final disposition.

EXPERT SERVICES
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The Expert Roster of the Assiqned Counsel Plan T of the City of New

York consists of experts who provide auxiliary services to individuals
charged with ¢rimes who are financlally unable to pay for these
services.,

If you wish to be considered for the Expert mom.m..: please complete
the Application for Expert Roster Certification.

FAQ (Freguently Asked Questions)

1. How do I get an 18B/Panel attorney?

Judges determine whe Is eliglble for 18B counsel, Therefore, before
you are appelnted an 18B attorney a judge must make a
determination that you are indigent and cannot afford to hire private
counsel, This Is done at the Criminal Court arraignment.

If a judge determines that you are indigent, representation will be
provide frem the Legal Aid Soclety or other institutional provider.
When a conflict prevents the Legal Ald Soclety and other Institutions
from providing representation, a judge will appoint a panel attorney.
Therefore, you cannot have an attorney appointed to your matter
untll the case Is arralgned.

2. How do I find out who my 1BB/Panel attorney Is7?

If you were represented by an 18B/Pane! attorney and lost your
atterney's name and contact Information you should call the
Administrator's office.

For cases in Manhattan and the Bronx call 212-676-0081,
For cases In Brooklyn, Queens and Staten Island call 212-676-0099
**Please have your docket number readily available**

3, T am an atterney and I am interested In applying to the panel, How
leng Is the application process?

Once your application Is complete it will be sent to a Screening
Committee member and a recommendation on the application should
be made within sixty days. Please note that applications are not
complete until all references are received by the Administrator's
office. Therefore, It Is the respansibility of each applicant to ensure
that all their references are submitted. Incomplete applications will
not be sent to Screening Committee members.

4, What are the panel compensation rates?

Attorneys are compensated at an hourly rate of $60 for misdemeanor
matters and $75 lor felony matters.
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Judiciary Law § 90

§ 90, Admisslon to and removal from practice by appellate divislon;
character committees

L. a. Upon the state board of law examiners certifylng that a person
has passed the required examination, or that the examination has
been dispensed with, the appellate division of the supreme court In
the department to which such person shall have been certified by the
state board of law examiners, I it shall be satisfled that such person
possesses the character and general fitness requisite for an altorney
and counsellor-at-law and has satisfled the requirements of section 3-
503 of the general obligations law, shall admit him to practice as such
attorney and counsellor-at-faw in all the courts of this state, provided
that he has In all respects complled with the rules of the court of
appeals and the rules of the appellate divisions relating to the
admissicn of attorneys,

b. Upon the application, pursuant to the rules of the court of appeals,
of any person who has been admitted to practice law in ancther state
or territory or the District of Columbia of the United States or In a
forelgn country, to be admitted to practice as an attorney and
counsellor-at-law in the courts of this state without taking the regular
bar examlination, the appellate division of the supreme court, If it
shall be satlsfied that such person is currently admitted to the bar in
such other jurisdiction or jurisdictions, that at least one such
Jurlsdiction In which he is so0 admitted would similarly admit an
attorney or counseller-at-law admitted to practice In New York state
to Its bar without examination and that such person possesses the
character and general fitness requisite for an attorney and counsellor-
at-law and has satisfled the requirements of section 3-503 of the
general cbligations law, shall admit him to practice as such attorney
and counsellor-at-law in all the courts of this state, provided, that he
has In all respects complied with the rules of the court of appeals and
the rules of the appellate divisions relating to the admission of
attorneys, Such application, which shall conform to the requirements
of section 3-503 of the general cbligations law, shall be submitted to
the appellate division of the supreme court In the department
specified in the rules of the court of appeals,

©. The members of the committee appointed by the appellate division
in each department to investigate the character and fitness of
applicants for admission to the bar, shall be entitled te thelr
necessary traveling, hotel and other expenses, Incurred in the
performance of their duties, payable by the state out of moneys
appropriated therefor, upon certificate of the presiding justice of the
appellate division by which such committes is appointed.

d. The committee on character and fitness appolnted by the appellate
divislon of the supreme court in the first judidal department and the
committee on character and fitness appointed by the appellate
division of the supreme court of the second judicial department, may
each, with the written consent of the justices of each of such
a2ppellate divislons or 2 majority of such justices, acting for thelr
respective appellate divisions, from time to time, appolnt and remove
a secretary, stenographers and assistants, and procure a sultable
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office fer each committee, properly furnished and equipped and all
books, stationery, blanks, postal cards, expressage and postage
stamps as shall be required for the proper performance of the duties
of each such committes,

e. The salaries of such secretary, stenographers and assistants shall
be fixed for each department by the justices of the appellate division
in each department or a majerity of them in each department.

f. The salarles of such secretary, stencgraphers and assistants and
the necessary expenses under the terms of this act In the first judicial
department, shall, In the said first judicial department, be paid by the
comptroller of the city of New York.

g. The salaries of such secretary, stencgraphers and assistants and
the necessary expenses under the terms of this act In the second
judiclal department shail be certified by the presiding justice of such
department to the state comptroller whe shali audit the same, The
state department of taxation and finance shall pay such salaries and
expenses and shall apportion the same among the countles
comprising the second judiclal department. Such counties shall
relmburse the state for such compensation. The time and method of
such appertionment and the time and method of such reimbursement
shall be as specified In section seventy-four of this chapter.

2, The supreme court shall have power and control over attorneys
and counsellors-at-law and all persons practicing or assuming to
practice law, and the appellate divislon of the supreme court in each
department is authorized to censure, suspend from practice or
remove from office any attorney and counsellor-at-law admitted to
practice who Is gulity of professional misconduct, malpractice, fraud,
decelt, crime or misdemeanor, or any conduct prejudicial to the
administration of justice; and the appeliate divislon of the supreme
court Is hereby authorlzed to revoke such admission for any
misrepresentation or suppression of any informaticn in connection
with the application for admission to practice.

It shall be the duty of the appellate division to insert in each order of
suspension or removal hereafter rendered 2 provision which shall
command the attorney and counsellor-at-iaw thereafter to deslst and
refrain from the practice of law In any form, either as principal or as
agent, clerk or employee of another. In addition it shall forbid the
performance of any of the following acts, to wit:

a. The appearance as an attorney or counsellor-at-law before any
court, judge, justice, board, commisslon or other public authorlty.

b. The giving to another of an cpinion as to the law or its application,
or of any advice in relation thereto.

In case of suspension only, the order may limit the command to the
perlod of time within which such suspension shall continue, and it
Jjustice so requires may further limit the scope thereof,

[f an attorney and counsellor-at-law has bean heretofore removed
from office, the appellate division shail upan application of any
attorney and counsellor-at-law, or of any incorporated bar
association, and upon such notice to the respondent as may be
regulred, amend the order of removal by adding thereto as a part
therecf, provislons similar to those required to be nserted in orders
hereafter made.

If a certified copy of such order or of such amended order, be served
upon the attorney and counsellor-at-law suspended or removed from
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office, a violation thereof may be punished as a contempt of court,

Z-a. a. The provislons of this subdivislon shall apply In aii cases of an
attorney licensed, registered or admitted to practice In this state who
has falled after recelving appropriate notice, to comply with a
summaons, subpoena or warrant relating to a paternity or child
support proceeding Involving him or her personally, or whe Is In
arrears in payment of child support or combined child and spousal
suppaort which matter shall be referred to the appropriate appellate
divislon by a court pursuant to the requirements of section two
hundred forty-four-c of the domestic relations law or pursuant to
section four hundred fifty-eight-b or five hundred forty-elght-b of the
family court act,

b. Upon recelpt of an crder from the court besed on arrears in
payment of child support or combined child and spousal support
pursuant to one of the foregolng provisions of law, the appropriate
appellate division within thirty days of recelpt of such order, if It finds
such person to be so licensed, reglstered or admitted, shall provide
notice to such attorney of, and initlate, a hearlng which shall be held
by It at least twenty days and no more than thirty days after the
sending of such natice to the attorney. The hearing shall be held
solely for the purpose of determining whether there exists as of the
date of the hearing procf that full payment of all arrears of support
established by the order of the court to be due from the licensed,
registered or admitted attorney have been pald. Proof of such
payment shall be a certified chack showing full payment of
established arrears or a notice issued by the court or the support
collection unit where the order is payable to the support collection
unlt deslgnated by the appropriate social services district. Such notice
shali state that full payment of all arrears of support established by
the order of the court to be due have been pald. The licensed
attorney shall be given full opportunity to present such proof of
payment at the hearing in person or by counsel, The only Issue to be
determined as a result of the hearing is whether the arrears have
been pald. No evidence with respect to the appropriateness of the
court order or abllity of the respondent party in arrears to comply
with such order shall be recelved or considered by the disciplinary
committee.

€. Upen recelpt of an erder from the court based on failure to comply
with a summens, subpoena, or warrant relating to a paternity or child
support proceeding, the appropriate appellate divislon within thirty
days of recelpt of such order, if It finds such person to be so licensed,
reglstered or admitted, shall provide netice to such attorney that his
or her license shall be suspended within sixty days of such notlce to
the attorney unless the conditions in paragraph e of this section are
met,

d. Notwithstanding any inconsistent provision of this section or of any
other provision of law to the contrary, the license to practice law in
this state of an attorney admitted to practice shall be suspended by
the appellate division if, at the hearing provided for by paragraph b of
this subdivision, the licensed attorney fails te present proof of
payments as required by such subdivision. Such suspenslon shall not
be lifted unless the original court or the support collection unit, where
the court order Is payable to the support collection unit designated by
the appropriate soclal services district, Issues notice to the appeliate
divislon that full payment of all arrears of support established by the
order of the origlnal court to be due have been pald.

e. Netwithstanding any Inconsistent provision of this sectlon or of any
other provislon of law to the contrary, the license of an attorney
admitted to practice law in this state shall be suspended by the
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appellate division, In accordance with paragraph ¢ of this subdivision
unless the court terminates Its order to commence suspension
proceedings. Such suspension shall not be lifted unless the court
Issues an order to the appellate division terminating Its order to
tommence suspension proceedings.

f. The appellate division shall inform the original court of all actions
taken hereunder,

g. This subdivision two-a applies to paternity and child support
proceedings commenced under, and support obligations paid
pursuant to any order of child support or child and spousal support
Issued under provisions of sectlon two hundred thirty-slx or two
hundred forty of the domestic relations law, or article four, five, fMve-
A or five-B of the family court act.

h. Notwithstanding any Inconsistent provision of this section or of any
ather provision of law to the contrary, the provisions of this
subdivision two-a shall apply to the excluslon of any other
requirements of this section and to the exciusion of any other
requirement of law to the contrary,

3. The suspension or removal of an attorney or counsellor-at-law, by
the appellate division of the supreme court, operates 2s a suspansion
or remeval in every court of the state.

4. 3. Any person being an attorney and counsellor-at-law who shall
be convicted of a felony as defined in paragraph e of this subdivision,
shall upon such conviction, cease to be an altorney and counsellor-
at-law, or to be competent to practice law as such,

b. Whenever any attorney and counsellor-at-law shali be convicted of
a felony as defined In paragraph e of this subdlviston, there may be
presented to the appellate division of the supreme court 2 certified or
exemplified copy of the judgment of such conviction, and thereupon
the name of the person so convicted shall, by order of the court, be
struck from the roll of attorneys.

¢. Whenever an attorney shall be convicted of a crime in a court of
record of the United States or of any state, territory or district,
Including this state, whether by a plea of gullty or nclo contendere or
from a verdict after trial or otherwise, the attarney shall file, within
thirty days thereafter, with the appellate divisicn of the supreme
court, the record of such conviction.

The fallure of the attorney to so file shall be deemed professional
misconduct provided, however, that the appellate division may upen
appilcation of the attorney, grant an extenslon upen good cause
shown.

d. For purpeses of this subdivision, the term serfous crime shall mean
any criminai offense denominated a felony under the laws of any
state, district or territory or of the United States which does not
constitute a felony under the laws of this state, and any other crime a
necessary element of which, as determined by statutory or comman
Iaw definition of such crime, Includes Interference with the
administration of justice, faise swearing, misrepresentation, fraud,
willful failure to flle income tax returns, decelt, bribery, extortion,
misappropriation, theft, or an attempt or conspiracy or solicitation of
another to commit a serious crime.

e. For purposes of this subdivision, the term felony shall mean any
criminal offense classiflied as a felony under the laws of this state or
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After said nearing, the appellate division may impose such disclpline
as It deams Proper under the facts and clrcumstances,

In said jurlsdiction shall not be basis for application for re-agmission
in this jurisdiction unless he shall haye been readmitted in the
Jurisdiction where pardoned.

b. If such remoyal or debarment was based Upen conviction for a
felony as defined in subdivision four of this section, the appellate
division shall have Power to vacate or modify such order or
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filing in the appellate division a copy of the order of removal together
with a request for 2 hearing pursuant to the provisions of this
paragraph. Upon such application, the order of removal shall be
deemed an order of suspensicn for the purposes of a proceeding
pursuant to this paragraph.

6. Before an attorney or counsellor-at-law is suspended or removed
as prescribed in this section, 2 copy of the charges against him must
be dellvered to him perscnally within or without the state or, in case
it |s established to the satisfaction of the presiding justice of the
appellate division of the supreme court to which the charges have
been presented, that he cannot with due diligence be served
personally, the same may be served upon him by mall, publication or
otherwise as the said presiding justice may direct, and he must be
allowed an opportunity of being heard In his defernse, In all cases
where the charges are served In any manner other than personally,
and the attorney and counsellor-at-law so served does not appear, an
application may be made by such attorney or In his behalf to the
presiding justice of the appellate division of the supreme court to
whom the charges were presented at any time within one year after
the rendition of the judgment, or final order of suspension or
removal, and upon good cause shown and upon such terms as may
be deemed just by such presiding justice, such attorney and
counsellor-at-law must be allowed to defend himself against such

charges,

The justices of the appellate division In any judicial department, or a
majority of them, may make an order directing the expenses of any
disciplinary proceedings, and the necessary costs and disbursements
of the petitioner in prosecuting such charges, Inciuding the expense
of any preliminary Investigation In relation to prefesslonal conduct of
an atterney and counsellor-at-law, to be pald out of funds
appropriated to the office of court adminlistration for that purpose.

6-a. a. Where the appellate divislon of supreme court orders the
censure, suspension from practice or removal frem office of an
atterney or counselicr-at-law following disclplinary proceedings at
which It found, based upon a preponderance of the legally admissible
evidence, that such attorney or counsellor-at-law wilfully
misappropriated or misapplied money or property in the practice of
law, its order may require him or her to make monetary restitution In
accordance with this subdivision. Its order also may require that he
or she relmburse the lawyers' fund for client protection of the state of
New York for awards made to the person whose money or property
was wilfully misappropriated or misapplied,

b. Monetary restitution, as authorized hereunder, shall be made to
the person whose money or property was wilfully misappropriated or
misapplied and shall be for the amount or value of such money or
property, as found in the disciplinary proceedings. In the event that
such person dies prior to completion of such restitution, any amount
remaining to be pald shall be paid to the estate of the decsased,

c. Any payment made as restitution pursuant to this subdivision shall
not limit, preclude or impair any llabillty for damages In any clvil
action or proceeding for an amount in excess of such payment; nor
shall any order of the appeilate division made hereunder deprive a
criminal court of any authority pursuant to article sixty of the penal
law,

d. An order Issued pursuant to this subdivision may be entered as a
civil judgment, Such judgment shall be enforceable as a money
Judgment in any court of competent jurisdiction by any person to
whom payments are due thereunder, or by the lawyers' fund for
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client protection where it has been subrogated to the rights of such
person.

e. Where an attorney or counsellor-at-law |s permitted to resign from
office, the appellate division may, If appropriate, Issue an order as
provided herein requiring him or her to make payments specified by
this subdivision.

f. Notwithstanding any other provision of this subdivision, no order
may be Issued hereunder unless the person required to make
payments under such order first Is given an opportunity to be heard
In opposition thereto,

7. In additlon to the dutles prescribed by section seven hundred of
the county faw, it shall be the duty of any district attorney within a2
department, when so deslgnated by the justices of the appellate
division of the supreme court In such department, or a majority of
them, to prosecute all proceedings for the removal or suspension of
attorneys and counsellors-at-law or the said justices, or a majority of
them may appeint any attorney and counsellor-at-law to conduct a
preliminary investigation and to prosecuts any disclplinary
proceedings and, during or upon the termination of the Investigation
or proceedings, may fix the compensation to be pald to such attorney
and counselior-at-law for the services rendered, which compensation
shall be a charge agalnst the county specified in his certificate and
shall be pald thereon.

8. Any petitioner or respondent In a disciplinary proceeding against
an attorney or counsellor-at-law under this secticn, Including a bar
asseclatien or any other corporation or association, shall have the
right to appeal to the court of appeals from 2 final order of any
appellate divislon in such proceeding upon questions of law Involved
thereln, subject to the limitations prescribed by section three of
article shx of the constitution of this state.

9. No objection shali be taken to the appointment of any member of
the bar to act as referee or judge in a disciplinary proceeding under
this sectlon on the ground that he is a member of a bar association or
other corporation or association which Is the petitioner therein.

10. Any statute or rule to the contrary notwithstanding, all papers,
records and documents upon the application or examination of any
person for admission as an attorney and counsellor at law and upon
any complaint, inquiry, investigation or proceeding relating to the
conduct or discipline of an attorney or attorneys, shall be sealed and
be deemed private and confidential. However, upen good cause being
shown, the justices of the appellate division having jurisdiction are
empowered, In thelr discretlon, by written order, to permit to be
divulged all or any part of such papers, records and documents. In
the discretion of the presiding or acting presiding justice of sald
appellate division, such order may be made elther without notice to
the persons or attorneys to be affected thereby or upon such notice
to them as he may direct. In furtherance of the purpose of this
subdivision, sald justices are also empaowered, in their discretion,
from time to time to make such rules as they may deem necessary,
Without regard to the foregoing, In the event that charges are
sustained by the justices of the appellate divislon having jurisdiction
in any complaint, Investigation or proceeding refating to the conduct
or discipline of any attorney, the records and decuments In relation
thereto shall be deemed public records,
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§ 603.1 Application

2. This Part shall apply to all attorneys who are admitted to practice, reslde
In, commit acts In or who have offices In this judicial department, or who
are admitted to practice by @ court of another jurisdiction and who
practice within this department as counsel for governmental agencies or
88 house counsel to corporations or other entities, or otherwise, and to all
legal consultants licensed to practice pursuant to the provislons of
subdivision & of sectien 53 of the Judiclary Law. In addition, any attomey
from ancther state, territory, district or forelgn country admitted pro hac
vice to particlpate In the trial er argument of a particular cause In any
court In this judiclal department, or who In any way participates In any
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action or proceeding in this judiclal departrment shall be subject to this
Part.

b. This Part shall apply to any law firm, as that term Is used In the Rules of
Professlonal Conduct {22 N.Y.C.R.R Part 1200), that has as a member,
employs, or otherwlse retalns an attorney or legal consultant described In
subdlvision {a) of this section.

€. Nelther the conduct of proceedings nor the impesition of discipline
pursuant to this Part shall preclude the Imposition of any further or
additienal sanctions prescribed or authorized by law, and nothing herein
contalned shall be construed to deny to any other court or agency such
powers as are necessary for that court or agency to malntaln control over
preceedings conducted before It, such as the power of contempt, or to
prohiblt bar assoclztions from censuring, suspending or expelling their
members frem membership In the assoclation; provided, however, that
such actlon by a bar association shall be reported to the Departmental
Disciplinary Committee appointed pursuant to section 603.4(a) of this
Part, and provided further that such action by a bar assoclation shall not
be a bar to the taking of gther and different disciplinary acticn by the
court or such Departmental Disclpinary Committes,

§603.2 Professional Misconduct Defined

a. Any atterney who fails te conduct himself both professienally and
persznally, In conformity with the standards of conduct Impesed vpon
members of the bar as conditions for the privilege to practice law and any
attorney who violates any provision of the rules of this court governing
the conduct of attorneys, or with respect to conduct on or after April 1,
2003, the Rules of Professlonal Conduct, {22 N.Y.C.R.R Part 1200), or
with respect to conduct on or before March 31, 2009, any disciplinary rule
of theformer Code of Professional Responsibility, as adopted by the New
York State Bar Assoclatlon, effective January 1,1970, as amended, or any
of the special rules concerning court decorum, shall be gulity of
professional misconduct within the meaning of subdlvislon 2 of section 90
of the Judiciary Law.

b, any law firm that falls to conduct Kself In conformity with the Rules of
Professional Conduct (22 N.Y.C.R.R Fart 1200} with respect to conducton
or before March 31, 2009 shal! be guilty of professional misconduct within
the meaning of subdivislon 2 of section 90 of the Judiclary Law,

+

§603.3 Discipline of Attorneys for Professional Misconduct
in Forelgn Jurisdiction

a8, Any attorney to whom this Part shall apply, pursuant to section 503,1 of
this Part who has been disciplined In 2 forelgn jurisdiction, may be
disciplined by this court because of the conduct which gave rise to the
discipling Imposed in the forelgn judsdicton. For purposes of this Part,
forelgn jurisdictfon means another state, territory or district,

L. Upon receipt of a certified or exemplified copy of the order Impesing such
disclpiine In a forelgn jurisdiction, and on the record of the proceeding
upen which such arder was based, this court, directly or by the
Departmental Disclplinary Committes, shall glve written notlice to such
attorney pursuant to subdivislon & of section 99 of the Judiclary Law,
according him the opportunity, within 20 days of the giving of such
notice, to fle a verified statement setting forth evidentiary facts for any
defense to disclpline enumerated under subdivision (¢} of this section,
and a written demand for 3 hearing at which consideration shall be given
to any and all such defenses. Such natice shall further advisa the
attorney that In default of such filing such discipline or such disciplinary
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action as may be apprepriate will be Imposed or taken. When a verifled

statement setting forth evidentiary facts for any defense to disclpline and

a demand far hearing have been duly flled, no disclpline shall be imposed

witheut affording the attorney an opportunity for hearing. The Court may

conduct the hearing or It may appolnt a Referee to conduct the hearlng
ﬁ%iﬁnﬁaﬁqasnogiiéﬂﬁigg,

In the event the committee or the attorney desires further action by this

court, a petitlon may be fled In this court together with the record of the

proceecings before the committee.

& Only the following defenses may be raised:

1. that the procedure In the forelgn jurlsdiction was so lacking In
notice or oppertunity to be heard as Lo constitute a deprivation of
due process; or

2. that there was such an infirmity of proof establishing the
misconduct s to ghve rise te the clear conviction that this court
could not, consistent with Its duties, accept 2s final the finding In
the forelgn jurlsdiction as to the attomey's misconduct: or

3. that the misconduct for which the attorney was disciglined in the
forelgn jurisdiction does not constitute miscanduct in this
Jurisdiction.

d. Any attorney to whom these rules shall 2pply pursuant to section 603.1
of this Part who has been discplined In a forelgn jurisdiction shall
promptly advise this court of such discipline,

e. Whenever the Departmental Disclplinary Committee leams that an
attorney to whom these rules shall apply, pursuant to section 603.1 of
this Part, has been disclplined In a farelgn jurisdiction, It shall ascertaln
whether a certified or exemplified copy of the erder Impesing such
n_mn_ﬁ__u..o_.wnE:Eiﬂﬂﬁﬂ:?i_-_nzmiuﬁaln~!ﬂ;
committee shall cause such order to be filed.

+

§ 603.4 Appointment of Disciplinary Agencies;
Commencement of Investigation of Misconduct; Complaints;
Procedure in Certaln Cases

a.

L. This court shall 2ppoint & Departmental Cisciplinary Committee for
the Judiclal Department, which shall be charged with the duty and
empewered to investigate and prosecute matters Invoiving alleged
misconduct by sttorneys wha, and law firms that, are subfect ta
this Part, and to Impose discipline to the extent permitted by
section 603.9 of this Part. This court shall, In consultation with the
Departmental Disclplinary Committee, appoint a chiel counsel to
such commitiee and such assistant counssl, speclal counse and
supporting staff as It deems necessary.

2. This court shall appoint as members of the Departmental
Disciplinary Committee attorneys In good standing with the Bar of
the State of New York and persens who are not attorneys but reslde
ar have a principal place of business In the City of Mew York,
Speclzl counsel may be appelnted as members of the commilttee, At
least two-thirds of the committee shali be attorneys. Appointment
to the committee shall be for 2 three- year term. Except for spedal
counsel, @ member who has served for two consecutive terms Is not
eligible for reappolntment for at least cne year following the
explration of the second term. (The membership of the
Departmental Disciplinary Committes shall be appeinted by this
court for a term of three years, except members who have been
appointed to complete vpexplred terms, in which case such
members may be reappointed for three-year or shorter terms, At
least two-thirds of the members of the Departmental Disciplinary
Committee shall be members of the Bar of the State of New York in
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good standing, each of whom shall reside or have an office in the
City of New York, and up to one-third of such members shall be
persens who are not members of the Bar, each of whom shall
reside or have a principal place of business In the City of New York.
The court may 2ppoint speclal counsel whe shall be full members of
the committee. Appointments to the Departmental Disclplinary
Committes may be made from lists of nominees submitted by the
Association of the Bar of the Clty of New York, the New York County
Lawyers' Assoclatlon, and the Bronx County Bar Asscclation, and by
such other means which the court deems In the public Interest,
With the exception of Speclal Counsel appointed by the Court, a
member of the Bar who has served two consecutive terms shall not
be eligible for reappolntment untll one yoar after the expliration of
the second term. The appropriate committees of the Assoclation of
the Bar of the City of New York, the New York County Lawyers'
Assoclation, and the Bronw County Bar Assoclation may be
designated to Investigate and prosecute matters Invalving slleged
misconduct of attornsys. Upon such designaticn, references In
sections 603.3, 603.4(a)(3), (b),(c) and (d), 503.5, 601.6,
603.9,603.11,603.12(a) and (&), 603,15 and 603.16 of this Part to
the Departmental Disciplinary Committes with respect to the matter
or matters Lo which such designaticn applies shall mean the
Committee of the Assoclation of the Bar of the City of New York,
the Mew York County Lawyers' Association or the Brome County Bar
Assoclation so designated.)

3. The members of the Departmental Disclplinary Committee for the
First Judicial Department, as volunteers, are expressly authorfzed to
particlpate In a State-sponsored volunteer program within the
meaning of subdivislon 1 of section 17 of the Public Officers Law.

b, The rules for the conduct of the proceedings and business of the
Departmental Disciplinary Committee, set forth in Part 605 of this Title,
apaly te matters involving alleged misconduct by attorneys and law firms.
The Departmentz| Disciplinary Committes may act through its
chalrperson, acting chalrpersen, subcommittees or hearing pansls,

€. Investigation of professienal misconduct may be commenced upon recelpt
of a specific complalnt by this court, or by the Departmental Disclplinary
Committee or such Investigation may be commenced sua sponte by this
court or by the Departmental Disciplinary Committee. Complalnts must
be In writing and subscribed by the complainant but need not be verified,
Whenever the Departmentel Disciplinary Cornmittee cencludes that the
Issue Invalved upon the complaint Is a fee dispute and, accordingly,
dismisses the complaint, the chief counsel to the committee or his
assistant shall advise the comglalnant and the respondent that the
dispute might be satisfacterlly resolved by referring it for concillation te
the Joint Committee on Fee Disputes organized and administered by the
Asscciation of the Bar of the City of New York, the New York County
Lawyers' Association and the Bronx County Bar Assocation and with
permission of both the complainant and respondent, will forward the file
to sald commities headgquartered at the New York County Lawyers'
Association, 14 Vesey Street, New York, N.Y.

d. 'When the Departmental Disciplinary Committee, after investigation,
determines that It Is approprizte to file a petition against an attormey in
this court, the committes shall institute disciplinary proceedings in this
court and the court may discipilng an sttorney on the basis of the record
of hearings before such committee, or may appoint a referee, justice or
Judge to hold hearings.

e
1. An attormey who s the subject of an Investigation, or of charges by

the Departmental Disciplinary Committes of professional
miscenduct, or who Is the subject of a disclplinary proceeding
pending in this court against whom a petition has been filed
pursuant to this section, or upon whom a nobice has been served
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pursuant to sectlon 603.3(b) of this Fart, may be suspended from

the practice of law, pending consideration of the charges against
the attorney, upon a finding that the attorney is guilty of
professional miscenduct Immediately threatening the public

Interest. Such 2 finding shal! bz based upon:

I the attormey’s default in responding to the petition or natice,
ar the attorney's fallure to submit a written answer to
pending charges of professienal miscondiect or to comply with
any lawful demand of this court or the Departmental
Disclphinary Committes made In connection with any
Investigation, hearlng, or disciplinary proceeding, or

II. a3 substantial admission under sath that the attorney has
committed &n act er acts of professional misconduct, or

Il other uncontested evidence of professional misconduct, or,

Iv. the atterney's willful fallure or refusal to pay money owed to
2 cllent, which debt Is demeonstrated by an admission, a
judgment, or ather clear and convincing evidence.

2. The suspension shall be made upon the application of the
Departmental Disciplinary Committes to this Court, after notice of
such appilcation has been glven to the attormey pursuant to
subdivision she of section 90 of the Judiclary Law. The court shail
briefly state Its reasons for its order of suspension which shall be
effective immediately and untll such time es the disclplinary
matters before the Commiites have been concluded, and until
further order of the court, Followlng a temporary suspension under
this rule, the Departmental Disciplinary Committes shall schedule a
post-suspension hearing within 60 days of the entry of the court's
order,

f. Disciplinary proceedings shall be granted a preference by this court.

g. An application for suspension pursuant to section G03.4(e}(L) may state
that an attorney whe Is suspended and whe has not applied I writing to
the Committee or the Court for a hearing or relnstatement for €l months
from the date of an crder of suspension may be disbarred. If an
application does state the foregoing, and the respondent does not appear
or apply In writing to the Committes or the Court for a hearing or
reinstatement within she months of the suspension date, the respondent
may be disbarred without further notice.

+

§ 603.5 Investigation of Professional Misconduct on the Part
of an Attorney; Subpoenas and Examination of Witnesses
Under Oath

a, Upan application by the Departmental Disclplinary Committee, or upon
application by counsel to such committee, disclosing that such committes
Is conducting an Investigation of professional misconduct on the part of
an attorney, or has commenced proceedings agalnst an attorney, or upon
application by an attorney under such Investigation, or whao Is 2 party to
such proceedings, the clerk of this court shall issue subpoenas In the
name of the presiding fustice for the attendance of any person and the
proguction of books and papers before such committee or such counsel or
any subcommittee or hearing panel thereof deslgnated In such application
at a time and place therein specified,

b. The Departmental Disciplinary Committes, or a subcommittes or hearlng
panel thereof, of its counsel, Is empowered to take and cause to be
transcribed the evidence of witnesses who may be swom by any person
authorlzed by law to administer oaths,

§ 603.6 Investigation of Persons, Firms or Corporations
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Unlawfully Practicing or Assuming to Practice Law

2. Upon applicaticn by the Departmental Disciplinary Committee, or of &
committes of 2 recognlzed bar association autharized to Inguire Into
possible cases of the unlawful practice of the law, disclasing that there Is
Eggfngaﬁgﬂaﬂanggui%-w
practicing or assuming to practice law, and that such committee is
conducting an investigation Into such matter, or upon application by any
such person, firm or corporation under such investigation, the clerk of
this court shall lssue subposnas In the name of the presiding justice for
the attendance of any person and production of books and pepers before
such committee, or any subcommittee or hearing panel thereof
designated In such application, at the time and place thereln specified.

b. Each committee referred te in subdivision {a) of this section or a
subcommittes or hearing panel of any of the foregolng, or Its counse, Is
empowered to take and cause to be transcribed the evidence of witness
who may be sworn by any person authorized by law to administer caths.

+

§ 603.7 Claims or Actions for Personal Injuries, Property
Damage, Wrongful Death, Loss of Services Resulting From
Personal Injuries and Claims in Connection With
Condemnation or Change of Grade Proceedings

4. Statements as to Retainers; Blank Retalnars,

1. Every altorney who, In connectlon with any action or claim for
damages for personal Injuries or for property damages or for death
or loss of services resulting from personal injuries, or In connection
with any claim In condemnation or change of grade proceedings,
accepls a retainer or enters Inte an agreement, express or Implled,
for compensation for services rendered or to be rendered In such
action, clalm or proceeding, whereby his compensation is to be
dependent or contingent In whe'e or In part upon the successful
prosecution or settlement therasf, shall, within 30 days from the
date of any such retainer or agreement of compensation, sign
personalty and file with the OMlce of Court Adminlstration of the
State of New York 2 written statement of such retainer or
agreement of compensation, containing the information herelnafter
set forth. Such statement may be filed personally by the attorney
or his representative at the main office of the Office of Court
Administratien in the Clty of New York, and upon such Aling he shall
recelve a date stamped receipt containing the code number
assigned to the original so filed, Such statement may also be Nled
by ordinary mall addressed to:

Office of Court Administration--Statements
Post Office Bax Mo, 2016
MNew York, Mew York 10008

Statemnents filad by mall must be accompanied by a self-addressed
stamped postal card, contalning the words "Retainer Statement”,
the date of the retalner and the name of the dient, The Office of
Court Administration will date stamp the postal card, make notation
thereon of the code number assigned to the retalner statement and
return such card to the attorney as a recelpt for the filing of such
staterment. It shall be the duty of the attomey to make due inguiry
If such recelpt Is not returned to him within 10 days after his
malling of the retalner statement to the Ofice of Court
Administration,

Z. A statement of retalner must be filed in connection with each
action, dalm or proceeding for which the attorney has been
retained. Such statement shall be on one side of paper 8-1/2 Inches
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4,

by 14 inches and be in the followlng form and contaln the following
Infermation:
Retalner Statement For office use:
TO THE OFFICE OF COURT ADMINISTRATION OF THE STATE OF
NEW YORK -
1. Date of agreement as to retalner
2, Terms of compensation
3. Name and home address of cllent
4, If engaged by an attorrey, name and office address of
retalning attorney
3. If clalm for personal Injuries, wrongful death or property
damage, date and place of oocurrence
6. If a condemnation or change of grade proceeding:
2. Tite and description
b. Date proceeding was commenced
€. Number or other designation of the parcels affected
7. Hame, address, occuy ul—u:n:ni«ﬂo.ﬁ.iiunﬂn:
referring the client ,.
Dated:....N.Y., .“_B_. un u.._.,.,
Yours, etc,

Slgnature of Attorney
Attorney

Office and P.O. Address
«Dist. ...Dept. ...County

NOTE: COURT RULES REQUIRE THAT THE ATTORNEY FOR THE
PLAINTIFF FILE A STIPULATION OR STATEMENT OF
DISCONTINUANCE WITH THE COURT UPON DISCONTINUANCE OF
AN ACTION

An attorney retalned by another attorney, on a contingent fee
basls, as trizl or appeal counsel or to assist In the preparation,
Investigation, adjustment or settlement of any such actlen, claim or
proceeding shall, within 15 days from the date of such retalner,
sign personally and file with the Office of Court Administration a
written statement of such retalner in the manner and form as above
set forth, which statement shall alse contain particulars as to the
fee arrangement, the type of services to be rendered In the matter,
the code number assigned to the statement of retainer flled by the
retalning attorney and the date when sald statement of retainer
was filed,

Mo attorney shall accept or act under any weitten retalner or
agreement of compensation In which the nama of the attomey was
left blank at the tme of Its execution by the dient,

. Closing Statement; Statement Where No Recovery.

1

A closing stetemnent shall be fled In cennection with every clalm,
acton or proceeding In which a retalner stalement Is required, as
fotlows: every attorney upon receiving, retalning or sharing any
sum In connectien with a dalm, sctien or proceeding subject to this
section shall, within 15 days after such receipt, retention or
sharing, skgn personalty and fle with the Office of Court
Administration and serve upon the client a closing statement as
hereinafter provided, Where there has been a disposition of any
claim, ectlon er proceeding, or a retainer agreement is terminated,
without recovery, a closing statement showing such fact shall be
signed personally by the atterrey and filed with the Office of Court
Administration within 30 days after such disposition or termination.
Such statement may be fled personally by the attarney or his
regresentative at the main office of the Cffice of Court
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Administratien in the City of New York and upon such fling he shall
recelve 2 date stamped recelpt. Such statement may alse be fled
by ardinary mall addrassed to:

The Office of Court Adminlstration -

Statements

Post Office Box No. 2016

New York, New York 10008

Statements filed by mali must be accompanied by a self-addressed
stamped postal card containing the words “Closing Statement”, the
date the matter was completed, and the name of the client. The
Office of Court Administration will date stamp the postal card, make
notation thereon of the code number assigned to the clasing
statement and retum such card to the attomey as a receipt for the
filing of such statement. It shall be the duty of the attorney to
make due ingulry Iif such recelpt is not retumed to him within 10
days after his malling of the clasing statement to the Offce of Court
Adminlstration,
Each closing statement shall be on one side of paper B-1/2 Inches
by 14 Inches and be In the following form and contain the fallowing
Information:
Closing Statement For office use:
TO THE CFFICE OF COURT ADMINISTRATION OF THE STATE OF
NEW YORK
1. Code number appearing on Attorney’s receipt for filing of
retainer statement. (If statemnent filed with Clerk of Appellate
Divisten prior to July 1, 1960, give date of such filing. )

Code Number

Mame and present address of cllent
Plaintiff{s)

Defendant(s)

W W

a. If an action was commenced, state the date;
cesnang@lhisy conn COUR, ... COunty,

b.  Was the action disposed of in open court?
If not, gnd » request for judiclal intervention was filed,
state the date the stpulation or statement of
discontinpance was filed with the clerk of the part to
which the actlon was assigned.
If not, and an Index number was assigned but no
request for judicial intervention was fied, state the date
the stipulation or statement of discontinuznce was filed
with the County Clerk

6. Check ltems applicable: Settled { ); Claim abandened by
cllent{ }; Judgment { 1.

Date of payment by carrer or defendant....day of .....,20..
Date of payment to cllent....day of .....19..,

7. Gross amount of recovery {If judgment entered, Include any
Interest, costs and disbursements allowed) $....[cf which §..
...was taxable costs and disbursements].

8. Name and address of Insurance carrer or person paying
Juggment or clzlm and carrler's fle number, If any ....

9. Met ameunts: to client $......; compensation to undersigned
%....; names and addresses and amounts pald to attormeys
participating in the contingent compensation.

10. Comgpensation fixed by: retalner agreement ( Junder scheduls
{ ¥ or by court ( ).

11. If compensation fixed by court; Name of
Judge.., . Court...Index No, ...Date of order ......

12, Itemized statement of payments made for haspital, medical
care or treatment, llens, assignments, claims and expenses
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on behalf of the cllent which have been charged against the
client's share of the recovery, together with the name,
address, ameunt and reason for each payment,

13, Demized statement of the amounts of expenses and
disbursements pald or agreed to be pald to others for expert
testimony, Investigative or cther services properly chargeable
to the recovery of damages together with the nams, address
and reason for each payment,

14. Date on which a copy of this closing statement has been
forwarded to the client ........, 20..

WOTE: COURT RULES REQUIRE THAT THE ATTORNEY FOR
THE PLAINTIFF FILE A STIFULATION OR STATEMENT OF
DISCONTINUANCE WITH THE COURT UFON
DISCONTINUANCE OF AN ACTION

Dated:.....o.. MY, woouday of ......20...

Yours, etc,

Signature of Attomey

Altorney

Office and P.O. Address

County

{If space provided is lnsufficlent, riders on sheets 8-1/2° by
14" and signed by the attomey may be attached),

3. A Joint closing statement may be served and filed in the event that
mare than one attormey recelves, retains or shares In the
centingent compensation In any clalm, action or proceeding, In
which event the statement shall be signed by each such atiomey.

c. Confidentlal Mature of Statements

1. Al statements of retalner or closing statements filed shall he
deemed to be confidential and the Infarmation thereln contained
shall not be divulged or made avallable for Inspection or
examination ta any person other than the cllent of the attormey
filing said statements except upon written order of the presiding
Justice of the Appellate Division,

1. The Office of Court Administration of the State of New York shall
microphotograph all statements filed purswant to this section on
film of durable material by use of a device which shall accurately
repreduce on such film the original statements In 2!l detalls thereof,
and shall thereafter destroy the originals so reproduced. Such
microphotographs shall be deemed to be an original record for all
purposes, and an enlargement or facsimile thereof may be
Intreduced In evidence in all courts and adminlstrative agencies and
In any actien, hearing or proceeding In place and stead of the
eriginal statement so reproduced, with the same force and effect as
though the original document were presented,

d. Deposit of Cellections; Natice,

1. Whenever an attorney, who has accepted 2 retalner or entered Into
an agreement as above referred to, shall collect amy sum of money
upnn any such action, cialm or proceeding, either by way of
settlement or after a tial or hearlng, he shall forthwith deposit the
same [n a speclal account in accordance with the provisions of
section 603,15 of this Part. Within 15 days after the recelpt of any
such sum he shall cause to be delivered personally to such client or
sent by reglstered or certified mall, addressed to such client at the
client’s last known address, a copy of the closing statement
required by this section. At the same time the atterney shall pay or
remit to the client the ameunt shown by such statement to be due
the client, and he may then withdraw for himself the amount so
claimed to be due him for compensation and disbursements. For
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the purpese of calculating the 15 day period, the attorney shall be
deemed to have collected or recelved or been paid a sum of money
on the date that he receives the draft endarsed by the client, or If
the client's endorsement Is not required, on the date the altomey
receives the sum. The acceptance by a cllent of such amount shall
be without prejudice to the latter's right In an appropriate action or
proceeding, to petition the court to have the question of the
altormey's compensation or reimbursement for expenses
Investigated and determined by It,

2. Whenever any sum of money i payabie upon any such clalm,
action or proceeding, elther by way of setlement or after trial or
hearing, and the attorney Is unable to locate a cllent, the attormey
shall apply, pursuant to subdivision f-1 of 1200,46 of the
Disciplinary Rules of Professlonal Responsibility, to the court in
which such action or proceeding was pending, or if no actlon had
been commenced, then to the Supreme Court In the county In
which the altorney maintalns an office, for an order directing
payment to be made to the attorney of the fees and relmbursable
disbursements determined by the court to be due said atiorney and
to the Lawyers' Fund for Client Probection of the balance dus to the
cllent, for the account of the cllent, subject to the charge of any lien
found by the court to be payable therefrom.

e Contingent Fees In Claims and Actions for Personal Injury and Wrengful

Death.

1. In any clalm or actien for parsonal Injury or wrongful death, other
than one alleging medical, dental or pediatric malpractice, whether
determined by judgment or settlement, in which the compensation
of clalmant's or plaintiff's attemey is contingent, that is, depandent
In whole or In part upon the amount of recovery, the receipt,
retention or sharing by such atterney pursuant to agreement or
ctherwise, of compensation which Is equal to or less than that
contalned In any schedule of fees adopted by this department Is
deemed to be fair and reasenable. The recelpt, retention or sharing
aof eampensation which Is in excess of such scheduled fees shall
constitute the exaction of unreasonable and unconsclonable
compensation In vielatien of any provision of the Rules
offrofessional Conduct, effective April 1, 2009, as amended, or of
any canen of the Canons of Ethics, as adopted by such Bar
Association effective unlil Dec, 31, 1969, unless authorized by a
written erder of the court as herenafter proviged.

2. The fellowing Is the schedule of reasonable fees referred to In
paragraph (1) of this subdlvision: either,
® Schedule A

i. 50 percent cn the first $1,000 of the sum recovered,
L. 40 percent on the next $2,000 of the sum recovered,
li. 35 percent on the next $22,000 of the sum recoversd,

. 25 percent on any amount ever $25,000 of thesum
recovered; or,

* Schedule 8
A percentage not exceeding 33 1/3 percent of the sum
recovered, If the initizl contractual arrangement between the
client and the attomey so provides, in which event the
procedurs hereinafter provided for making application for
additlanal compensation because of extraordinary
cireumstances shall not apply.

3. Such percentage shall be computed on the net sum recovered after
deducting from the amount recovered expenses and disbursements
for expert testimeny and Investigative or other services properiy
chargeable to the enforcement of the clalm or prasecution of the
actlon. In cemputing the fes, the costs as taxed, Including Interest
upen a judgment, shall be deemed part of the amount recovered,
Far the following or simllar items there shall be na deduction In
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computing such percentages: llens, assignments or claims In faver
of hospitals, for medical care and treztment by doctors and nurses,
or of self-insurers or Insurance carrers.

4. In the event that claimant's or plalntiff's attorney belleves in good
faith that Schedule A, above, because of extracrdinary
clrcumstances, will not glve him adeguate compensation,
application for greater compensation may be made upon affidavit
with written notice and an opportunity to be heard o the cent and
other persons holding liens or asslgnments on the recovery. Such
application shall be made to the justice of the trial part to which the
action had been sent for trial; or, If It had not been sent o a part
for trizl, then te the justice presiding at the trial term calendar part
of the court in which the actien had been Instituted; or, If no action
had been Instituted, then ta the justice presiding at the trial term
calendar part of the Supreme Court for the county In the judiclal
department in which the attorney whe filed the stztement of
retalner, pursuant to this section, has an office. Upon such
application, the justice, In his discretion, If extraordinary
circumstances are found to be present, and without regard to the
clalmant's or plalntiffs consent, may flx as reasonable
compensation for legal services rendered an amount grezter than
that specified in Schedule A, above, provided, however, that such
graater amount shall not exceed the fee fixed pursuant to the
contractual arrangement, If any, hetween the client and the
attorney. If the application be granted, the justice shall make a
written order accordingly, briefly stating the reasons for granting
the greater compensation; and a copy of such erder shall be served
on all persons entitled to recelve notice of the application.

5. The provislons of subdivision (e} of this section shall not apply to an
attomey retalned as counsel in 2 clalm or actlon for personal Injury
or wrongful death by another attorney, if such other atterney Is not
subject to the previsions of this section In such clalm or action, but
2ll other subdivisions of this section shall apply

6. Nothing contalned In subdivision () of this section shall be deemead
applicable te the fxing of compensation for attorneys representing
Infants or ether persons, where the slatutes or rules provide for the
Mxation of such compensation by the court,

7. Nothing contalned In this subdivision shall be deemed applicable to
the fixing of compensation for attormeys for services rendered In
connection with the coflection of frst-party benefits as defined by
Artlcle XVIID of the Insurance Law.

8. 'The provislons of paragraph (2} of this subdivision shali not apgly to
clalms alieging medical, dental, or podiatric malpractice.
Compensation of claimant's or plalntiff's attorney for services
rendened In clalms or action for personal Injury alleging medical,
dental, or podiatric malpractice shall be computed pursuant to the
fee schedule In Judiclary Law, § 474-a,

f. Preservatlon of Records of Clalms and Actlons. Attorneys for both plalntiff
and defendant In the case of any such clalm or cause of action shall
preserve, for a period of seven years after any settlament or satisfaction
of the claim or cause of action or any Judgment thereon or after the
dismissal or discontinuance of any actlon, the pleadings and other papers
pertaining to such claim or cause of action, inchuding, but not limited to,
letters or other data relating te the clalm of loss of time from employmeant
of less of Income; medical reports, medical bllls, X-ray reports, X-ray
bllis; repair bills, estimates of repalrs; all comespondence concerning the
clalm or cause of action; and memoranda of the dispesition thereof as
well as canceled vouchers, recelpts and memoranda evidencing the
amounts disbursed by the attorney to the client and others In connection
with the aforesald clalm or cause of action and such other records as are
required to be malntained under section 603.15 of this Part.

9. Omnibus Fliings in Property Damage Claims or Actions. Attorneys
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prosecuting clalms or actions for property damages are permitted to
make semi-annuzl omnlbus flings of retalner statements and clasing
statements.

§ 603.8 Compromise of Claims or Actions Belonging to
Infants

2. An application for the approval by the court of a settlement of a claim or
cause of 2ction betonging to 2n infant must be made 25 provided In CPLR
1207 and 1208,

b, In the case of a dalm or demand befonging to an infant, any sum
collected by an attorney shall be deposited In a special account apart
from his persenal account, in accordance with the provisions of section
603.15 of this Part, and 2 statement of the amount recelved shall be
dellvered personally to the duly qualified guardien of the Infant or malled
to such guardian by reglstered or certified mall addressed to said
guardian's last known address. But no payment or withdrawal shall be
made from such deposit In the sald account to the credit of the Infant’s
clalm except pursuant to an order of the court after application as
provided In section 474 of the Judiclary Law, upon at least two days'
notlce to the guardian.

+
§ 603,9 Discipline by Departmental Disciplinary Committee

3. 1 The Departmental Disciplinary Committes may Issue an admonition or a
reprimand In thase cases In which professional misconduct, nat
warranting proceedings before this court, Is found. An admonitien Is
discipline Impesed without a hearing. A reprimand Is discipline imposed
after a hearing.

L, Par.(b) was repealed eff, May 16, 1994,

*
§ 603.10 Effect of Restitution on Disciplinary Proceedings.

* Restitutien made by an attorney or on his behalf for funds converted or to
relmburse a person for losses suffered as a result of the attorney’s
wrongdoing shall not be a bar to the commencement or continuance of
disciplinary proceedings.

+

§ 603.11 Resignation of Attorneys Under Investigation or
the Subject of Disciplinary Proceedings

a. An attorney who Is the subject of an investigation into allegations of
miscenduct or whe Is the subject of a disciplinary proceeding pending In
the court may submit his resignation by submitting to the Departmental
Ciscplinary Committee an affidavit stating that he Intends to resign and
that:

1. his resignation is freely and voluntarlly rendered: he is not belng
subjected to coerclon or duress; and he Is fully aware of the
Implications of submitting his resignation;

4. hels aware that there Is pending an Investigation or discipilnary
proceeding Into allegations that he has been gulity of misconduct,
the nature of which shall be specifically set farth: and

3. he acknowledges that if charges were predicated upan the
misconduct under investigation, he could not successfully defend
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himself on the merits agalnst such charges, or that he cannot
successfully defend himsell agalnst the charges In the proceedings
pending In the court.

b, On recelpt of the required affidavit, such commitzee shall file |2 with this
court, together with elther its recommendation that the resignation be
accepted and the terms and conditons, If any, to be Imposed upon the
gcceptance, or its recommendation that the resignation not be accepted.

€. This court, In its discretion, may accept such resignation, upon such
terms and conditions as It deemns appropriate or it may direct that
proceedings before the Departmental Disciplinary Committes or before
this court go forward,

d. This court, If it 2ccepts such reslgnatlon, shall enter an order remaving
the attormey on consent and may crder that the affidavit referred to in
subdivision {a) of this s=ction be deemed private and confidential under
subdivislon 10 of section 90 of the Judiclary Law.

§ 603.12 Attorneys Convicted of Crimes; Record of
Conviction Conclusive Evidence

2, Upor receipt by the Departmental Dlsclplinary Committee of a certificate
demonstrating that an attorney has been convicted of a crime In this
State, orin any forelgn jurisdiction, whether the conviction resulted from
a plea of guilty or nolo contendere or from a verdict after trial or
otherwise, the committes shall determing whether the crime Is 2 serfous
crime as defined in subdlvislon (b} of this section. Upon a determination
that a crime 1s 2 serious crime, the committee shall farthwith file the
certificate of conviction with the court. This court shall thereupan enter
an erder directing the Chalrperson of the Departmental Disclplinary
Committee to designate a Hearing Panel or appointing a referee, Justice
or judge, to conduct forthwith disciplinary proceedings. If the committes
determines that the eme is not a serious crime as defined in subdlvision
(b} of this section, it may hear such evidence as Is admissible under
subdivision {c) of this section and take such other steps as are providad
for In Part 605 of this Title.

b. The term "serlous crime” shall include any felony, not resulting In
automatic disbarment under the provisions of subdivision 4 of section 90
of the Judiciary Law, and any crime, other than a felony, a necessary
element of which, as determined by the statutory or common law
definition of such crime, Involves Interference with the admintstration of
Justice, criminal contempt of court, false swearing, misrepresentation,
fraud, wiilful failure to file Income tax returns, decalt, bribery, extortion,
misappropriation, theft, ar an sttempt or a conspiracy ar solicitation of
another to commit a “serfous crime”

€. A certificate of the convictlon of an attorney for any crime shall be
cencluslve evidence of his gullt of that crime in any disciplinary
proceecing Instituted against him and based on the comviction, and the
attarney may not offer evidence Incensistent with the essential elements
of the crime for which he was convicted as determined by the statute
defining the crime except such evidence Bs was not avallable elther at the
time of the conviction or in any proceeding challenging the conviction.

d. The clerk of any court within this judicial department In which an attorney
Is convicted of 2 erime shall within 10 days of sald conviction ferward a
certificate theresf to the Departmenta) Disciplinary Committes.

€. The pendency of an appeal shall not be greunds for delaying any actlon
under this sectlon unless the conviction Is from a court which s not a
court of recerd or this court or the Departmental Disciplinary Committes
finds there are compelling reasons justifying a delay.

f. Any attorney to whom these rules shali apply pursuant to sectien 603, 1
of this Part who has been convicted of a erime shall promptly advise the
Departmenta| Disciplinary Committee of that fact.
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+

§ 603.13 Conduct of Disbarred, Suspended and Resigned
Attorneys

&. Compllance With Judiclary Law, Disbarred, suspended and resigned
attorneys at law shall comply fully and compietely with the letter and
spirt of sections 478, 479, 484 and 486 of the Judiclary Law relaling to
practicing as attorneys at law without being admitted and registered, and
seficiting of business on bahalf of 2n attorney at law and the practice of
law by an atterney who has been disbared, suspended or convicted of a
felony.

b. Cempensation, A disbarred, suspended or resigned attomey may not
share In any fee for legal services performed by another attormey during
the perlod of his removal from the bar, A disbamred, suspended or
resigned attorney may be compensated on a quantum merult basis for
legal services rendered and dishursements Incurred by him prior to the
effective date of the disharment or suspenslon order or of his resignation.
The amount and manner of payment of such compensation and
recoverable dishursements shall be fixed by the court on the application
of elther the disbarred, suspended or resigned attormney or the new
attorney, on notice ta the other as well as on notice to the client. Such
applications shall be made at specizl term In the court whereln the action
Is pending or at speclal term of the Supreme Court In the county whereln
the moving attomey malntains his office If an action has not been
commenced. In no event shall the combined legel fees exceed the
amount the cllent would have been required to pay had no substitution of
attorneys been required.

€. MNotlce to Clients Not Involved In Litigation. A disbarred, suspended or
resigned attorney shall promptly notify by registered or certified mall,
retumn recelpt requested, all clents belng represented In pending matters,
other than fidgated or administrative matters or proceedings pending In
any court or agency, of his disbarment or suspension or resignation and
his consequent Inablilty Lo act as an attomey after the effective date of
his disbarment or suspenslon or resignation and shall advise seld cllients
to seek legal advice elsewhere,

d. MNotice to Cllents Involved In Litigation.

1. Adisbarred or suspended or resigned attorney shall promptly
notify, by registered or certified mall, return recelpt requested,
each of his clients whom he Is representing in litigated matters or
adminlstrative proceedings, and the attorney or attomeys for every
other party in such matter or proceeding, of his disbarment or
suspenslon or reslignation and consequent Inabitity te act as an
attorney after the effective date of his disbarment or suspension or
resignation. The notice to be glven to the cllent shall adviss the
prompt substitution of another attorney or attorneys In his piace.

2. Inthe event the client does not obtaln substitute counsel before the
effective date of the disbarment or suspension or resignation, It
shall be the responsibllity of the disbarred or suspended or resigned
attomey ta move in the court In which the action is pending, or
before the body In which an administrative proceeding is pending,
for leave Lo withdraw from the action or procesding.

3. The notice to be given to the attorney or attorneys for each other
party shall state the place or residence of the cllent of the disbarred
or suspended or resigned attorney. In addition, notice shall be
given In ilke manner to the Office of Court Administration of the
State of New York In each matter in which a retalner statement has
been fled,

2. Conduct After Entry of Order, The disbarred or suspended or resigned
attorney, after entry of the disbarment or suspension order, or after entry
of the order accepting the resignation, shall not accept any new retalner
or engage as attorney for another In any new case or legal matter of any
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nature. However, during the period between the entry date of the order
and Its effective date he may wind up and complete, on behalf of any
client, all matters which were pending on the entry date,

f. Flling Froof of Compliance and Attorney's Address. Within 10 days after
the effective date of the disharment er suspension order or the order
accepting the resignation, the disbamred or suspended or resigned
attorney shall file with the clerk of this court, together with proof of
service upon the Departmental Disciplinary Committes, an affidavit
showing that he has fully compiied with the provisiens of the order and
with these rules. Such affidavit shall alss set farth the residence or other
address of the disharred or suspended or resigned attormey where
communications may be directed to him.

9. Appointment of Attorney te Protect Clients' [nterests and Interests of
g.mﬁiﬁﬂﬁ&ﬂ&»ﬂn:ﬁﬁgagu:umg:n
to the court’s attention that a disbarred or suspended or resigned
attermey shall have falled or may fall te comply with the provisions of
subdivisions (c}, {d}) or (F) of this section, this court, upon such notice to
such attorney &s this court may direct, may appoint an attorney or
attorneys to inventory the files of the disbarred or suspended or resigned
attorney and to take such actlon as seems indicated to protect the
Interests of his clients and for the protection of the Interests of the
suspended or disbarred or resigned attorney.

h. [Disclosure of Information]. Any attorney so appointed by this court shall
not be permitted to disclose any Information contained In any file so
Inventoried without the consent of the cllent to whom such flle relates
excepl as necessary to carry out the arder of this court.

l. [Attorney Fees). This court may fix the compensation to be patd to any
attorney apgpointed by this court under this secton. This compensation
may be directed by this court to be paid as an Incident to the costs of the
proceeding in which the charges are Incurred and shail be charged in
accordance with law,

§- Required Records, A diskarred or suspended or resigned attorney shall
keep and malntain records of the various steps taken by him under this
Part so that, upon any subssquent procesding Instituted by or against
him, proof of compilance with this Part and with the disharment or
suspension order or with the order accepting the resignation will be
avallable.

§ 603.14 Reinstatement

a,
1. Unless the Court directs otherwlse, any attorney who has been

suspended for slx months or less pursuant to disciplinary
proceedings shall be reinstated at the end of the peried of
suspenslon upon an order of the Court. Ne more than thirty days
pricr to the expiration of the term of suspension the attorney must
file with the Court and serve upon the chief counsel an affidevit
stating that the attorney has fully complied with the reguirements
of the suspension order and has paid any required fees and costs.
Upon receipt of the affidavit, the chief counset shall serve 2 copy of
Iz upen each complainant in the discipiinary proceeding that led to
the suspension and glve notice to the complalnant(s) that they may
submit a response opposing or supporting the lawyer's affidavit.
Such response must be fled with the chief counsel within tweanty
days of the date of the notice. Within thirty days of the date on
which the affidavit was served upon the chiel counsel, or within
such lenger time as the Court may allow, the chief counsel may file
an affidavit In opposition.

2. Any attorney who has been disbamed after a hearing, or whose
mame has been stricken from the roll of attomeys pursuant to
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section 30{4) of the Judiclary Law or section 603,11 of this part,
may not petition for reinstatement untlf the expiration of seven
years from the effective date of the disbarment or removal.

3. Any attorney suspended under the provisions of this part for more
than six months shall be entitled to petition the Couwrt for
relnstatement upon the expiration of the perled of suspension.

b. A Petition for reinstatement may be granted cnly If the petiticner
establishes by clear and convincing evidence that:

1. the petitioner has fully complied with the provisions of the order of
disharment, removal or suspension;

i, the petitioner possesses the requisite character and general fitness
te practice law;

3. not more than six (5) menths prior to the filing of the petition for
reinstatement, the petitiener has retaken and sttalned a passing
score on the Multistate Professional Responsibility Examination
deseribed In section 520.8(a) of the Rules of the Court of Appeals
for the Admission of Attorneys and Counselars at Law, the passing
score being that determined by the New York State Board of Law
Ewaminers pursuant to section 520.8(c)of such rules.

¢. In reviewing an application for reinstatement, the court may consider the
misconduct for which petitioner was originally diskarred, removed or
suspended and any other relevant conduct or Information which may
come to the attention of the court,

d. A petithen for relnstatement shali be verified and shall be accompanbed by
a completed questionnaire as cutlined In subdivision {m) of this section,

e. A petitioner shall serve a copy of the petition for relnstatement upen the
Departmental Disciplinary Committee and upon the Lawyers' Fund for
Cllent Protection. The Court may refer the matter to the Departmental
Blsciplinary Committee and either direct the Chalrperson of the
Comimittee to designate a Hearlng Panel or appoint a Referes, or the
Court may refer the matter to the Committee on Character and Fltness,
to inguire Into the facts submitted In support of the petition and all other
relevant facts, In Its discretion, the Court may require the petitioner to

I, submit additional swom proof,

H.  submit to a sworn examination,

lil. preduce records and cther papers In connaction with the
application,

v, provide proof of compliance with ail disciplinary orders, and

¥, submit to medical or psychlatric examinations by qualified experts,
The designated committees shall repart to the Court in writing,

f. The Disclplinary Committes may be heard In opposition to the petition for
reinstatement,

@. Ifthe court determines that the petitlon for refnstatement sabisfles the
provisions of subsection (b) of this rule, the court may grant the petition,
or may refer the petition to the Departmental Disciplinery Commitiee and
direct the Chairpersen ef the Committee to designate a Hearing Panel or
appolnt a Referee, or the Court may refer the matter to the Committee
on Character and Fltness to conduct a hearing. At such hearing, both
petitloner and counsel for the Disclplinary Committes may present
evidence bearing upon all relevant lssues raised by the petition.

h. At the concluston of the hearing, the Committes that conducted It shall
submnit a written report and recommendation to the court; the repert may
Include a recemmendation that the court condition reinstatement upan
compliance with such additlonal erders as are deemed appropriate,
Including but not limited to the payment of restitution to any person
harmed by petitioner's misconduct,

I In the event that the court approves the application for reinstatement of
an attorney who has resigned, been disbarred, or been suspended and
whose petition for reinstatement is made seven or more years after the
effective date of his suspensien, the petition may thereupon be held in
abeyance for a perlod of not more than two years. It may be a condition
of the granting of the petition that petitioner take and attain a passing
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scare on the New York State Bar Examination described In Section 520.7
of the Rules of the Court of Appeals within the sald twe year perled, Upon
procf of successful completion of the sald Bar Examination, and In the
absence of further misconduct by petitioner, the petitlon for
reinstatemant shall be granted.

Jo A petitlon for reinstatement shall not be accepted for filing within two
years following entry of this court's order denying a previous petition for
reinstatement Med by or on behalf of the petitloner, unless the order
denying the previous petition provides otherwise,

k. The court may direct the notice of any relnstatement petition be
published in ane or mere newspapers in the First Department pursuant to
Sectlen 601.1 of these rules.

I, Petltions for relnstatement under these rules shall be accompanied by
payment of a fee of $315, unless waived or medified by the court upon a
showlng of hardship.

m. Petiten for reinstatement.

(Applicant’s Last Name) {Date)

TO: THE APPELLATE DIVISION OF THE SUPREME COURT,
FIRST JUDICTAL DEPARTMENT.

STATE OF NEW YORK)

COUNTY OF ]

I, . hereby apply, pursuant to Judiclary Law, Section 90, and 22
N.Y.C.R.R. Sectlon 603,14, for relnstatement as an atterney and
counselor-at-law licensed to practice In all the courts of the State of New
York. In support of my application I submit this petition, the form of
which has been prescribed by this Court. Inappllcable provisions have
been stricken and Initialed by me.

1. My full name is
following names_______, (If change of name was made by court
order, Incleding marriage, a certified copy of that order s
attached.)

2, 1was born on {date) at (clty-stete-county).

3. 1reside at (If you reside in more than one place, state ail
places In which you reside,)
My home telephone number Is
My office telephone number is .

4. On____ 1 was admitted 25 an attorney and counselor-at-law
by the Appellate Divislon of the Supreme Court of the State of New
York, ______Judicial Department.

5. By order of this Court, dated____, [ was disciplined to the
following extent: . & certified copy of this Court's order Is
attached; this Court's opinlon was published In the ___volume,
page of the officlal reports {2d series) for the Appeliate
Divisions, My use of the term “discipline” hereafter refers to the
actlon of this Court by the order here referred to.

€. Since the effective date of my discipline, [ have resided at the
fellywing addresses_ .

7. The discipline Imposed upon me was predicated upon, or arose out
of, my misappropriation or misuse of the real or personal property
of others. Attached to this application is a full listing of each
progerty, Iks dollar value, the name of the trus ewner, and the
extent to which 1 have yet to make full restitutlon. Where 1 still owe
& party under this section, [ have also attached a copy of a
restitutlon agreement, signed by that owner and myself, setting
forth the terms of my repayment obligations.

8. On the date of my discipline, the following matters, which were nat
the basls of that order, were pending agalnst me before the
Departmental Disclplinary Committes:

9. On the effective date of discipline, [ was also admitted to practice In
the following Courts/jurisdictions: .

10. Based upon this Court's discipline of me, [ also have been

I have alsc been known by the
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12.

13.

14,

15,

16.
17,

19.

21,

L.

24,

25.

27,

9.

disciplined in the following way(s):
In addition, dating back to my original admission to the bar up until
the present, [ have also been disciplined for other actions or
activities, in the followling ways: ; ,
Prier to my discipling, my law practice invalved the following areas
of law: .
Since the effective date of my discipling, I have engaged In the
practice of law in other jurisdiction(s), on the date{s) and In the
manner specified;
Since the effective date of my disclphne, [ have been engaged In
the follewing legal-type or law-related activites:___.

Since the effective date of my discipling I have had the foilowing
employment or been engaged In the following business {set farth
names, dates, addresses)______

I am attaching coples of all federal, state and local tax returns filed
by me for the past two years.

At the time of my discipline, I took the fellowing affirmative steps to
notify my clients of my inabillty to continue representing them: .
Pursuant to 22 N.Y.C.R.R, Section 503.13(), I Nled an affidavit of
compllance on (date),

-or-

Ldid not Ale an affidavit of compllance, as required by this Court's
rules, because .

Since the date ef my discipling, [ have malntained the folewing
bank accounts and brokerage accournts, .
There presently exist the following unpald judgments against me or
& partnership, corparation or other business entity of which T am an
employee or In which I have an ownership Interest_ .
Since my discipline, I, or a partnership, corporation or other
business entity in which I have an ownership Intersst, have/has
been Involved In the following lawsults, to the extent

indicated, .

1, or a partnership, corporation or other business entity in which I
heve an ownership Interest, petitioned to be adjudicated a bankrupt
an (date) to {court).

a, Since my discipline, 1 applied for the following Heense(s)
which required proof of good character;

b. These applications resulted in the following action(s)__.

Since my admission to the bar, 1 have had the following Boenses

suspended or revoked for the stated reason(s), unrelated to this
Court's order of discipline:______,

Since my discipling, on the date(s) specifled I have been arrested,
charged with, indicted, convicted, tried, and/er have pleaded gullty
te the follewing viclation{s), misderneanar{s) and/or felony

(les):
Since my discipline, 1 have been the subject of the fallowing
governmental investigation(s) on the specified date(s), which
resulted in the charge or complaint Indicated being brought against
me;
Other than the passage of Hme and the absence of additional
misconduct, the following facts establish that I passess the requisite
character and general ftness to be reinstated as an attarmey In New
York: .
! have made the fellowing efforts to malntaln or renew my general
fitness to practice law, Including continuing legal education 2nd
otherwise, during the peried fellowing my disbarment, remeoval, or
suspension: .

I'was treated for alcohollsm andfor drug abuse an the date(s) and
under the clroumstances here set forth: .

The fellowing fact{s}, not heretofore disclosed to this Court, are
relevant to this application and might tend by any degree to Induce
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the Court to leok less favorably upon this application:_ .1
understand 1 also have 2 continuing ebligation te provide additional
information to supplement or correct this petition,

1 UNDERSTAND THAT THE DEPARTMENTAL DISCIPLINARY
COMMITTEE, THE COMMITTEE ON CHARACTER AND FITMESS, OR
OTHER ATTORNEY AUTHORIZED BY THE COURT, MAY TAKE
ADDITIONAL INVESTIGATIVE STEPS DEEMED APPROPRIATE IN
ACTING UPON THIS APPLICATION FOR REINSTATEMENT. I WILL
FULLY COOPERATE WITH ANY REQUEST FOR INFORMATION AND
MAKE MYSELF AVAILABLE FOR SWORN INTERVIEWS OR
HEARIMNGS, AS REQUIRED,

{Signature of AppFcant)

Swiorn to pefore me this day of

_

(STATE OF NEW YORK)
COUNTY OF )

I, betng duby sworn, say: 1 am the petitioner In the within
action; I have read the foregoing petition end know the contents
thereof; the same is true to my own knowledge, except as to the
matters therein stated to be alleged on Information and belief, and
as to those matters I belleve it to be true,

Swomn to befare me this, day of n__

§ 603.15 Random Review and Audit

2. Awvailabiity of Beokkeeping Records; Random Revlew and Audit,

The finarclal records required to be malntaired pursuant to Rule 1,15 of
the Rules afProfessionzl Conduct, as jointly adopted by the Appellate
Divisiens of the Supreme Court, or by any other rule of this Court, shall
be made avallable for inspection, copylng and determination of
compliance with court rules, to a duly authorized representative of the
court pursyant to the issuance, on a randomiy selected basis, of a notice
or subpoena by the Departmental Disciplinary Commities.

b, Confidentiality. Al matters, records and proceedings relating to
compliance withl,15 of the Rules offrofessional Conduct and this sectlon,
Including the selection of an attorney for review hereunder, shall be kept
cenfidential In accordance with applicable law, as and to the extent
required of matters relating to professional discipine.

c. Regulations and Precedures for Random Review and Audit,

Frior to the lssuance of any notice or subpoena In connection with the
randem review and audit program establlshed by this section, the
Departmental Disciplinary Committee shall propese regulztions and
procedures for the proper administration of the program. The court shall
approve such of the regulations and procedures of the Departmental
Disciplinary Committee as It may deem appropriate, and only such
regulstions and procedures as have been approved by the court shall
become effective,

d. Blennlal Affirmation of Compllance, Any attomey subject to this court's
jurisdiction shall execute that portlon of the blennia! reglistration
statement provided by the Office of Court Administration, affirming that
the attorney has read and Is In compliance with Rule 1.15 of the Rules
offrofessional Canduct, as jeintly adopted by the Appellate Divislons of
the Supreme Court, 2nd with this section, The affirmation shall be
avallable at all Umes to the Cepartmental Disciplinary Committes.

Mo affirmatien of comphiance shall be required from a full-time Judge or
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of any cther state, or of a federal court.

+

§ 603.16 Proceedings Where Attorney Is Declared
Incompetent or Alleged to Be Incapacitated

3. Suspension Upon Judiclal Determination of Incompetency or an
Inveluntary Commitment. Where an attorney subject to this Part
pursuant te the first sentence of section 603.1 of this Part has been
Jugiclally declared incompetent or Incapable of caring for his property or
has been Involuntarily committed to a mental hospital, this court, upon
proper proof of the fact, shall enter an order suspending such attorey
from the practice of the law, effective immediately and for an indefinite
pericd and until the further order of this court. & copy of such order shall
be served upon such attorney, his committes or conservator and/or
director of mental hospital In such manner as this court may direct,

b. Proceeding to Determine Alleged Incapacity and Suspension Upon Such
Determination.

1. Whenever the Departmental Disciplinary Committee shall petition
this court to determine whelher an attorney s Incapacitated from
continuing to practice law by reason of physical or mental Infirmmity
or liness or because of addiction to drugs or Intoxicants, this court
may take or direct such action as [t deems necessary or proper to
determine whether the attomey |s so Incapacitated, Including
examination of the attorney by such qualified experts as this court
shall designate, If, upon due consideration of the matter, this court
Is satisfled and concludes that the attorney is Incapacitated from
continuing to practice law, Itshall enter an order suspending him on
the ground of such disablilty for an Indefinite pered and until the
further order of this court and any pending disciplinary proceedings
against the attorney shall be held in abeyance.

2. This court may provide for such notlce to the respondent-attorney
of proceedings in the matter as Is deemed proper and advisable and
may appolnt an attorney to represent the respondent, If he is
without adequate renresentation.

€. Procedure When Respondent Claims Disability During Course of
Froceeding.

1. If, guring the course of a disclplinary proceeding, the respendent
contends that he Is suffering from 2 disability by reasen of physical
or mental infirmity or liness, or because of addiction to drugs or
Intoxicants, which makes it impossible for the respondent
adequately to defend himself, this court theraupen shall enter an
order suspending the respondent from continuing to practice law
unitll a determination of the respondent’s capacity to continue the
practice of law Is made In 2 proceeding Instituted in accordance
with the provisions of subdivision (b) of this section,

2. If, In the course of a proceeding under this section or in a
disciplinary preceeding, this court shall determing that the
respondent is not Incapacitated from practicing law, It shall take
such action as it deems proper and advisable, including a direction
for the resumption of the disciplinary proceeding agalnst the
respondent.

d. Appeintment of Attorney to Protect Cllents’ and Suspended Attorney's
Interests,

1. Whenever an attorney Is suspended for Incapacity or disabillcy, this
eeurt, upen such notlce to him as this court may direck, may
appoint an altorney or attorneys to Inventory the flles of the
suspended attormey and to take such actlon as seems Indicated to
protect the Interests of his clients and for the protection of the
interests of the suspended altomey.
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1, Any attorney so appointed by this court shail not ba permitted to
disclose any Information contalned in any file sc Inventoried without
the cansent of the client to whom such fie relates except as
necessary to carry out the crder of this court.

8. Reinstatemant Upon Terminatien of Disability.

1. Any attorney suspended under the provisions of this section shall
be entitled to apply for reinstatement at such Intervals as this court
may diract in the order of suspension or any modification thereaf,
Such application shall be granted by this court upan shewing by
clear and convincing evidence that the attorney’s disability has
been removed and he Is fit to resume the practice of law. Upon
such application, this court may take or direct such action as It
deemns necessary or proper for 2 determination as to whether the
sttorney's disability has been removed, Including a direction of an
examination of the attorney by such qualifled experts as this court
shall designate. In Its diseretion, this court may direct that the
expense of such examination shall be pald by the attorney,

2. Where an attorney has been suspended by an order In accordance
with the provisions of paragraph (2) of this section and thereafter,
In proceedings duly taken, he has been judiclally declared to be
competent, this court may dispense with further evidence that his
disability has been removed and may direct his relnstatement upon
such terms as are deemed proper and edvisable.

f. Burden of Proof. In a proceeding seeking an order of suspensicn under
this section, the burden of proof shall rest with the petitianer, In 2
proceeding seeking an erder terminating a suspenslon under this section,
the burden of proaf shall rest with the suspended attorney.

9. Walver of Doctor-Patient Frivilege Upon Applicatien for Relnstatement.
The filing of an application fer relnstatement by an attorney suspended
for disabllity shall be desmed to constitute a walver of any doctor-patient
privilege existing between the atterney and any psychlatrist,
psychologist, physician or hespital who or which has examined or treated
the attermey during the period of his disabillty, The attorney shall be
required to disclose the name of every psychiatrist, psycheloglss,
physidan and hespital by whom or at which the attorney has been
examined or treated since his suspension 2nd he shall fumish to this
court wrltten consent to each to divuige such Infarmation and records as
reguested by court-appolnted experts or by the derk of this court,

h. Payment of Expenses of Frocesdings.

1. The necessary costs and disbursements of an agency, committes or
appointed attorney In conducting a proceeding under this section
shall be paid in accordance with subdivision 6 of saction 90 of the
Judiclary Law.

2. This court may fix the compensation to be pald to any attorney or
expert appointed by this court under this section. This
compensation may be directed by this court to be pald as an
Incldent to the costs of the proceeding In which the charges are
Incurred and shall be charged in accordance with law.,

§ 603,17 Combining or Grouping of Claims

* No attorney for a clalmant or plaintiff shall for the purpose of settlement
or payment combine or group two or more clatms or causes of action or
judgments therefor an behalf of separate clients, and each such demand
or action shall be settled or compromised independently upoan Its own
merits and with regard to the Individual interest of the dient. No attorney
for a defendant shall participate In the settlement of any such clalms or
actions on the basis directly or Indirectly of combining or grouping claims
or actions belonging to dlfferent persons.
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§ 603.18 Champerty and Maintenance

* MNo atterney shall by himsedf, or by or In the name of another person,
elther before or after action brought, promise, glve, or procure, or permit
to be promised or given any valuakle considerallon to any person as an
Inducement to placing In his hands, or In the hands of anather person,
any clalm for the purpose of making a clalm or bringlng an action or
special proceeading thereon, or defending the same; nor shall any
atterney, directly or Indirectly, as a consideration for such retalner, pay
any expenses attendlng the prosecutien or defense of any such claim or
acthon,

+

§ 603.19 Attorneys Assigned by the Court as Counsel for a
Defendant in a Criminal Case

= No attorney assigned by a court 25 counsel for a defendant In any
criminal case shall in any manner demand, accept, recelve or agree to
accept or recelve any payment, compensation, emolument, gratulty or
reward, or any promise of payment, compensation, emolument, gratulty
or reward or any money, property or thing of value or of persanal
advantage from such defendant or from any other person, except as
expressly authorized by statute or by written order of the court duly
entered upon Its minutes,

+
§ 603.20 Prohibitlon Against Gratuities

* No atterney shall give amy gift, bequest, faver or loan to any judge or any
empleyee of any court or any member of his family reslding In his
househeld or Lo any member, afficer, or employee of any governmental
agency or any member of his family reslding in his househeld, where such
attorney has had or is likely to have any professlonal or officlal
transaction with such court or governmental agency.

+
§ 602.21 Practice of Law by Non-judicial Personnel

a. An attorney who |s employed as a public officer or employee In any court
In this judiclal department shall not maintain an offfce for the private
practice of law, alone gr with others, hold himsell out te be in the private
prectice of law, or engage In the private practice of law; such attorney
shall not participate, directly or indirectly, as attormey or counsel In any
actlen or preceeding, pending before any court or any administrative
board, agency, committes or commissien of any government, or In the
preparation or subscription of briefs, papers, or decuments pertaining
thereta.

b. By special permission sscured from the presiding justice of this judiclal
departrment as to each professional engagement, a person referred to In
subdivision {a) of this section may engage In the private practice of law
&s to matters not pending before a cowrt or governmental agency, in
uncentested matters In the Surrogate’s Court, uncontested accountings in
the Supreme Court, and other ex parte applications not prellminary or
Incidental to litigated or contested matters, Such approval, which shall
continue only to the completion of the particular engagement for which
permission was obtalned, shall be sought by application In writing to the
presiding justice of this judicial department (processad through the
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Immedlate supervisor and the administrative judge or other head of the
court or agency In which applicant Is employed for his comment and
recommendation Including restrictions, If any), which shzll state the
position occupled, all pertinent Information as to the matter to be handled
{Inciuding the rame of the client engaging such attorney and the prior
relationship, If any, between such client and said atterney) and that In
the event of |iigation the appllcant will Immediately withdraw as attorney
and notify his administrative judge or other head of the court or agency
thereof.

€. A person referred to In subdivision (a) of this section shall not engage In
any other practice of law which Is Incompatible with or would reflect
adversely upon the performance of his dutles,

§ 603.22 [Rescinded]

» Former §603.22. Section, relating to advertising by attorneys was
rescinded effective Sept. 1, 1990. See, now DR 2-101 set out following §
1040, post,

+

§ 603.23 Attorney's Affidavit in Agency and Private
Placement Adoptions

a. Ewvery attorney appearing for an adoptive parent, & natural parent or an
adoption agency In an adoption proceeding In the courts within this
judiclal department shall, prior te the entry of an adoptien decres, file
with the Office of Court Administration of the State of New York, and with
the court in which the adoption proceeding has been Inltated, a signed
statement under cath setting forth the following Information:

1. Name of attorney;

2. Association with firm (If any);

3. Business address;

4. Telephone rumber;

5. Docket number of adoption proceeding;

6. Court where adoption has been filed;

7. The date and terms of every agreement, written or ctharwise,
between the attorney and the adoptive parents, the naturzl parents
or anyone else on thelr behall, pertaining to any compensation or
thing of value pald or given or to be pald or given by or on behalf of
the adoptive parents or the natural parents, Including but not
limited to retainer fees;

8, The date and amounk of any compensation paid or thing of value
given, and the amount of total compensation to be pald or thing of
walue to be given to the attorney by the adoptive parents, the
natural parents or by anyone else on account of or incidental to any
assistance or service In connectlon with the proposed adoption;

9. A brief statement of the nature of the services renderad;

10. The name and address of any other attomey or attorneys wha
shared In the fees recelved in copnection with the services or to
whom any compensation or thing of value was paid or is to be pald,
directly or Indirectly, by the attorney. The amount of such
compensatlon or thing of valus;

11, The name and address of any other attorney or attorneys, If known,
who recelved or will recelve any compensation or thing of value,
directly or indirectly, from the adoptive parents, natural parents,
agency or other source, on account of or incldental to any
assistance or service in connection with the proposed adoption. The
amount of such compensation or thing of value, IF known;

12. The name and address of any cther person, agency, association,

hitp://www.nycourts.gov/courts/ad 1 /Committees&Programs/DDC/part603.shtml 11/6/2012



Departmental Disciplinary Committee Page 24 of-26

corperation, Institution, soclety or organization who recefved or will
recelve any compensation or thing of value from the attomey,
directly or Indirectly, on account of or incldental to any assistance
or service In connection with the proposed adoption. The amount of
such comgensation or thing of value;

13. The name and address, If known, of any person, agency,
assoclation, corporation, Institution, society or organization to
whem compensation or thing of vaiue has been pald ar given or s
to be pald or glven by any source for the placing out of, or on
ﬂnbﬁﬂ:&ﬂqbﬂ:ﬂﬁui!ggnﬂiﬂai_ﬂna.ﬁi
placement or adoption of the adoptive child, The amount of such
compensation or thing of value and the services performed or the
purposes for which the payment was made; and

14. A brief statement as to the date and manner In which the Initial
contact occurred between the attorney and the adoptive parents or
natural parents with respect to the proposed adoption.

b. Mames or other Information likely to identlfy the natural or adaptive
parents or the adeptve child are to be omitted from the Infermation tg be
supplied in the atbormey's statement.

€. Such statement may be filed personally by the attorney or his
representative at the main office of the Office of Court Administration In
the Clty of New York, and upen such filing he shall recelve a date-
stamped recelpt contalning the code number aesigned to the origina! so
filed. Such statement may also be filed by ordinary mall addressed to;
Otfice of Court Administration -

Adoption Affidavits

Post Office Box Ne. 2016

Mew York, New York 10008

d. Al statements flled by altemeys shail be deemed to be confidentlal, and
the Information therein contained shall not be divulged or made avallable
for inspection or examination to any persen other than the client of the
attomney In the adoption proceeding, except upon written order of the
presiding Justice of the Appeifate Dhision.

§ 603.24 Compensation of Attorneys Representing
Clalmants Against Lawyers” Fund for Client Protection

* No attorney shall charge a fee for or accept compensation for

representalion of claimants agalnst the Lawyers Fund for Client Protection
of the State of New York, except as approved by the trustees of the fund,

+
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Part 605

§ 605.1 Title, Citation and Construction of Rules

8. These Rules shall be known, and may be cited, as the &quat; Rules and
Procedures of the Departrmental Disciplinary Committes of the Appellate
Division of the Supreme Court of the State of New York, First Judiclal
Department®quet; (hereinafter called the Committee).

b. These Rules are promuigated for the purpose of assisting the Office of
Chief Counsel, the Respondent and the Committes to develop the facts
relating to, and to reach 2 just and proper determination of, matters
brought to the attentlon of the Office of Chief Counsel or the Committes.
The Committee will not hold action of a Referse or a Hearing Panel Invalld
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by reason of any nonprejudiclal irreguiarity. Any error, defect, imegularity
or veriance which does not effect substantial rights shall be disregarded.

¢ The use of the term attomey In this Part shall apply to a law firm where 2
firm Is the object of an Investigation or prosecution of alleged viclation of
the Code of Frofesslonal Responsibility.

+
§ 605.2 Definitions

a. Subject to additional definitdons contained In subsequent provisions of
these Rules which are applicable to specific sections, subsections or other
provisions of these Rules, the following werds and phrases, when used in
these Rules, shall have, uniess the context cledrly Indicates otherwise,
the meanings given to them in this section:

1. Admonition. Discipline adminlstered withaut hearing, by letter
Issued by the Committes Chalrperson, In those cases In which
milsconduct in vielatlon of 2 Disciplinary Rula is found, but Is
determined to be of insulficlent gravity to wamrant prosecutlon of
formal charges.

2. Answer. & formal pleading fied by the Respondent In answer to a
Kotlce of Charges.

3. Chief Counsel. The Chief Counse! appalnted by the Court or, In the
absence of such Chiel Counse!, the Deputy Chief Counsel In the
case of vacancy In office, or disabiiity of such Chief Counsel, the
Deputy Chief Counsel as designated by the Court.

4. Code of Professional Responsibliiity. The Code of Professianal
Responsibliity as adopted by the New York State Bar Association
effective January 1, 1970, as the seme may from Ume to Hme be
amended.

5. Committes Chalrperson. The Chalrperson of the Committee,

6. Complalnant. A person communicating 8 Grievance to the
Committes or to the Office of Chief Counsel, whether or not set
forth In a complaint.

7. Complaint. A written statement of the nature described In Section
&05.6 of this Part with respect to a Grievance concerning an
attormey communicated to the Committee or te the Office of Chief
Counsel,

8. Court. The Appellate Dlyvision of the Supreme Court of the State of
Mew York, First Judiclal Department,

9. Deputy Chief Counsel, The Deputy Chief Counsel appolnted by the
Court, or In the absence of such Deputy Chief Counsel, the Principal
Attorney deslgnated by the Chief Counsel to serve as Deputy Chilef
Counsel; In the case of vacancy In office, or disability of such
Deputy Chief Counsel, the Principal Attorney as designated by the
Cowrt.

10. Disciphnary Rule, Any provision of the rules of the Court governing
the conduct of attorneys, any Disciplinary Rule of the Code of
Professtonal Respensibliity, and any Canon of the Canons of
Professienal Ethics 25 adopted by the New York State Bar
Assoclation,

11. First Department, The First Judiclal Department of the State of New
York.

i2. Formal Proceedings. Procesdings subject to Sections 605,11
through 605.14 of this Part,

13, Grevance. An allegation of misconduct,

14. Hearing Panel, A Hearing Panel established under Section 505.18 of
this Part.

15. Hearing Panel Chalrperson. The member of the Committes
designated as chalrperson of a Hearing Panel under Section 605.18
of this Part.

16. Inwvestigation, Fact gathering under the direction of the Office of
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17.

18,

19,

21.

iz,

Chief Counsel with respect to alleged misconduct,

Investigator. Any person designated by the Office of Chief Counsel
to assist It In the Investigation of alleged misconduct,

Neotice of Charges, & formal pleading served under §605.12 of this
Part by the Office of Chief Counsel requesting action by the
Committes,

Office of Chief Counsel, The Cffice of Chief Counsel provided for by
§ 605.20 of this Part.

Parties, The Ofice of Chief Counse! and the Respondent.

Policy Committee. The Policy Committee established under §605.21
of this Part.

Reprimand, Discipling administered after a hearing, by the
Committes throwgh the Hearng Panel Chalrpersen, In those cases
In which misconduct in violatlon of a Disciplinary Rule is found.
Respondent. An atterney or legal consuitant described in Section
603.1 of this Title whao, or a law Arm that, has been named In a
complaint or notice of charges,

Reviewing Member, The member or membars of the Committes
designated under Sectlon 605.6(f) of this Part to review the
dispositon of a Complaint recommended by the Office of the Chief
Counsel,

Rules. The provisions of these Aules and Procedures.,

Staff Counsel, The attorneys (Including the Chief Counsel)
censtituting the Office of Chief Counsel, and where approprizte the
altomey or attomeys of the Office of Chief Counsel, or such special
counsel as may be appolnted by the Committes Chalrpersen with
the approval of the Pollcy Committes, assigned to a particular
Investigation or proceeding,

§ 605.3 Location of Office of Chief Counsel

* The location of the office of Chief Counse! and the office of the Chief
Counse! Is;

Department Disclplinary Committee of the Appellate Divislon of the
Supreme Court

61 Broadway

Mew York, NY 10006

§ 605.4 Grounds for Discipline

* Sectlen 90 of the Judidary Law of the State of New York, the Discipknary
Rules and declslonal law Indicate what shall constitute misconduct and
shall be grounds for disclpline,

*

§ 605.5 Types of Discipline; Subsequent Consideration of
Disciplinary Action

a, Misconduct under Section 90 of the Judiclary Law of the State of Mew
‘fork, the Disciplinary Rules or decisional law shall be grounds for any of
the followling:

1.
2,

Disbarment - by the Couwrt.
Suspension - by the Cowrt,

3. Censure - by the Court.

4,

Reprimand - by the Commithee after hearing, with or without
referral to the Court for further action,
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5. Admonition - by the Committes without hearing.
b. The fact that an attorney has been issued an Admonition (which has not
yet been vacated), or that an attorney has been the subject of a
Reprimand {with or without referral to the Court), or that an attorney has
been the subject of disciplinary actien by the Court, may {together with
the basls thereof) be consldered In determining whether to Impose
discipline, and the extent of discipline to be Impesed, In the event other
charges of rmisconduct are brought against the sttomey subsequently.

+
§ 605.6 Investigations and Informal Proceedings

2. Initation of Investigations, The Office of Chief Counsel shall, except as
ctherwise provided by subdivision (g} of this sectlon, undertake and
complets an investigation of ali matters Involving alleged misconduct of
atterneys within the jurlsdiction of the Committee called to its attention
by a Complaint filed pursuant to subdivision {b) of this section, by the
Court, or by the Committee by written order, and may, on its own
inltlative, undertake and complete an Investigation of any other matter
within the jurisdictlon of the Committer octherwise coming to the attentlon
of such Office. The Office of Chief Counsel shall use such Investigators as
are deemed aporopriate by the Chief Counsel,

b. Contents of Complaint,

1. Generzl Rule. Each Complaint relating to alleged misconduct of an
atterney shall be In wiiting and subscribed by the Complainant and
shall contain a conclse statement of the facts upon which the
Complaint s based. Verification of the Complaint shall not be
required. IF necessary the Office of Chief Counsel will assist the
Complalnant in reducing the Grlevance to writing. The Complaint
shall be deemed filed when recelved by the Oflce of Chief Counsel.

2. Other Situations. In the case of an allegation of misconduct
orlginating In the Court or the Committee, or upon the Initiative of
the Office of Chief Counsel, the writing refiecting the allgation shall
be treated as & Complaint.

€. Investigation. The staff of the Office of Chief counsel shall make such
nvestigation of sach Complalnt as may be appropriate,

d.  Notification to Respondent of Complalnt,

1. General Rule. No discipling shall be recommended by the Office of
the Chief Counsel untlf the Respendent shall have been afforded the
opportunity to state the Respondent's position with respect to the
allzgations.

2. Transmission of Notlce, Except where It appears that there is no
basls for preceeding further, the Offica of Chief Counsel shall
promptly prepare and ferward to the Respondent a request for a

statement in response to the Complaint, advising the Respendent

of;

l. the nature of the Grievance and the Facts alleged in

connection therewith; and

ll. The Respondent's right to state the Respondent's position
with respect to the allegations.

Unless a shorter time is fixed by the Committes Chalrperson
and specified In such netice, the Respondent shall have 20
gays from the date of such notice within which to file such a
response in the Office of Chief Counsel.

#. Recommendation of the Office of Chief Counsel. Following completion of
any Investigatien of the Complaint (Including consideration of any
statement filed by the Respondent purswant to Section 605.6(d) of this
Part}, the Office of Chief Counsel shall recommend one of the following
dispositions:

1. referral to another bedy on account of fack of territorfal Jurisdiction;
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2

2, dismissal for any reason (wlth an Indlcation of the reason therefar),
and referral to ancther body IF appropriate;

3. admonition; or

4. formal proceedings before a hearing panel.

Actlon Following Recommendation,

1. Mo Jurisdiction. If the Office of Chief Counsel determines that the
Complaint should be referred under paragraph (e){1) of this
section, It shall netify the complainant and the Respondent {If
previously notifled of the Complaint) of such dispesition in writing
and close the file on the matter, Whenever pessible In cases of lack
of Jurisdiction, the Office of Chief Counsel shall bring the matter to
the attention of the autheritles of the appropriate jurisdiction, or to
any other duly constituted body which may be able to provide a
forum for the consideration of the Grievances, and shall advise the
Complalnant of such referral,

2. Other Cases. In the case of recommendations under paragraph (&)
{2) of this sectlon, the Committes chairperson shall deslgnate a
lawyer member of the Committee to review the recommendations,
In the case of recommendaticns under paragraph (€)(3) of this
section, the Committee chairperson (or & member of the Commilttes
designated by the Committee chalrperson) and at least one other
member of the Committee shall review the recommendations, In
the case of recommendations under paragraph (e){4) of this
section, or under Section 605, 15{e){2) of this part, the Commlttes
chalmperson shall designate at least bwo members of the policy
committes, at least one of whom Is a lewyer, to review the
recommendations.

Preliminary Screenling of Complaints. Any complaint recelved by the

Office of Chief Counsel agalnst a member of the Committee or Staff

counsel invalving alleged misconduct shall be transmitted forthwith to the

Committee Chalrperson, who shall assign It elther to the Office of Chief

Counsel or to special counsz! who shall

1. conduct or direct the appropriate Investigation, and

2. glve a written recommendation as to the dispesition of the
Comglaint to the Committee Chalrperson, whe shall determing the
approprigte disposition of the Complaint. Any such Complaint which
refates to the Committee Chalrperson shall, in the first Instance, be
transmitted to & Hearing Panel Chalrperson, who shall conduct the
appropriate investigation and determing the appropriate disposition
of the Complaint.

+

§ 605.7 Review of Recommended Disposition of Complaint

a, Transmissicn to Reviewing Member. In the case of recommendations

b.

under § 605.6{e){3) of this part, the chlef counsel shall forward the fle
{Including the proposed disposition letter] to the reviewlng member
designated under §505.6{)(2) of this part for action. In the case of
recommendations under § 605.6(e)(4) of this part, the chief counsel shal
forward the file, the proposed charges, and 8 memo summarizing the
evidence adduced In support of the charges to the reviewing pollcy
member designated under § 605.6{f)(2) of this part for action, In the
case of recommendations to file a motion to disafrm under § 505, 15{e)
{2} of this part, the chief counsel shall forward the hearing panel's repart,
the proposed maotlen, and memo of law or other meme summarizing the
reasons for the motion, to the reviewing member designated under §
©05.6{{2) of this part for sction,
Actlon by Reviewing Member.
1. Generel Rule. The Reviewlng Member may sgprove or modify the
recommendation of the Office of Chief Counsel concerning the
dispesition of a Complalnt,
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2. Modification. If the Reviewing Member determines to modify the
recommendation of the Office of Chief Counsel, the Reviewing
Member shall set forth such determinatien in writing together with
a brief staternent of the reason therefor, Such determination shall
be one of the following:

I dismissal of the complaint;
il. further investigation;
il admonitlon; or
he. farmal proceedings before a hearing panel,
3. Return of Flle. Upon making such determination, the Reviewing
Member shall return the file to the Office of Chief Counsal,
¢ Reconsideration. Upon notification of the dismissal of 3 complaint
pursuant to Section 603.6, the complainant may submit a written
spplication for reconsideration that shall be fMled with the Office of the

Chlef Counsel within 30 days of the date of the notificatlon. The

Committee chalrperson shall designate to examine a request for

reconsideration a member of the Committee other then the member who

originally reviewed the recommendation of the OFice of the Chiaf

Counsel,

+
§ 605.8 Final Disposition Without Formal Proceedings

a. Notlfication to Respondent of Dispesitien of Complaint. Upon the approval
of the recommendation of the Gifice of Chlef Counse! by the Reviewing
Member, the acceptance of the Reviewing Member's modification by the
Office of Chief Counsel, or the determination of the appropriate
dispesition by the Committee Chairperson, then, unless the dispasition
Involves the Institutlon of Formal Proceedings, as appropriate:

1. The Office of Chief Counsal by means of written notice shall notify
the Respondent of the dismissal of the Complaint; or

Z. the Committee Chalrperson shall transmit to the Respondent an
Admonition (which shall bear the designation
&quot; ADMONTTION&qUot; ).

b. Admonitions.

L. General Rule. A written record shall be made of the fact of and
basls for Admeonitons.

2. Motice of Right to Formal Proceedings. In the Admonition, the
Fespondent shall be advised of:

I the Respondent's right under § 605.8(chof this Part; and

I, the avallablllty of such records for consideration In
determining whether to Impose discipline, and the extent of
discipline to be tmposed, In the event other charges of
misconduct are brought agalnst the Resoondent
subsequently,

€. Actlon Avalfable to Respondent.

1. General Rule. A Respondent shall not be entitled to appeal an
Admenition, but the Respondent may submit 2 written appllication
for reconsideration which shall be dispesed of in accordance with
paragraph (3) of this subdivision; or, In the alternative, Respondent

may demand as of right that Formal Proceed!ngs be instituted
befere a Referee, In accordance with subsection (2) of this
subdivision.

2. Formal Proceedings. A demand under paragraph (1) of this
subdivision that Formal Proceedings be instituted shall be In writing
and shall be filed In the Office of Chief Counsel within 30 days after
the date on which the Admonition Is sent to the Respandent. Tn the
event of such demand, the Admanition shall be vacated and the
Referee shall not be bound by Its terms, but may take any
approprizte actlon authorized by the Rules of the Committee or the
Rutes of the Appellate Division, First Department, Including a
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Feprimand or referral to the Court.

3. Application for Reconsideration. An application under paragraph (1)
of this subdivision for reconsideration shall be In writing and shall
be flied in the Ofice of Chief Counsel within 30 days after the date
on which the Admenition Is sent to the Respondent. As soen as
practicable after the recelpt of an application, the Office of Chief
Counsel shall transmit the application and the file relating to the
matter to @ member of the Departmental Discipliinary Committes
{wha shail not be a Reviewlng Member designated with respect to
such matter under § 605.6(f)(2} of the Part) designated to review
the matter by the Committee Chairpersen (or, upon general or
limited written direction of the Committee Chalrperson, by the Chief
Counsel}, The member so designated shall either confirm or vacate
the Admonition or otherwlse determine to modify the Admanition
under §605.7(0)(2) of this Part.

d. Motification to Complainant of Dlispositlon of Complaint. The Office of the
Chilef Counsel, by means of written notice, shall nobify the Compiainant of
the dismissal of a Complaint, or of the Issuance of an Admanition, If the
comgplaint has been dismissed pursuant to Sectlon 505.6(e)(2), the notice
shall state that the Complainant may seek reconsideration of the
dismissal by submitting to the Cffice of the Chief Counsel a written
request within 30 days of the date of the notice,

5 605.9 Abatement of Investigation

a. Refusal of Complainant or Respondent to Frocesd, etc. Nelther
urwillingness or neglect of the Complalnant to prosecute a charge, ner
seitlement, compromise or restitution, nor the fallure of the Respondent
to cooperate, shall, In ltself, justify abatement of an Investigation Into the
conduct of an atborney or the deferral or terminstion of proceedings
under these Rules,

b. Matters Involving Related Pending Civil Litigatlen or
Criminal Matters.

1. Gereral Rule. The processing of complaints Invalving material
allegations which are substantially similar to the material
allegations of pending criminal or civil Ptigation need not be
deferred pending determination of such litigation,

2. Effect of Determination. The acquittal of & Respondent an criminal
charges or a verdict or judgment In the Respandent's faver In a cvil
ltigation Involving substantlally similar matertal 2llegatiens shall
nat, In itself, justify termination of 2 disciplinary investigation
predicated upon the same material allegations,

§ 605.10 Resignations, Reinstatements, Convictions of
Crimes

&. Resignations by Attorneys Under Disciplinary

Investigations.

1. Recommendation to the Court. Upon recelpt by the Committee of
an affidavit from an atterney who Intends te resign pursuant to the
rules of the Court, the chief counsel shall review the affidavit and
such cther matters as the chief counsel deems appropriate and
determine efther {1} te recommend to the Court that the resignation
be accepted and to recommend any terms and condithons of
acceptance the chief counsel deems appropriate, or (I} to
recemmend to the Court that the resignation not be accepted with
the reasons therefor, The chlef counsel shall submit the afidavit
and the recommendation to the Court, and the proceedings, if any,
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befere the Court shall be conducted by staff counsel,

2. Netification of Complainant. [n the event the Court accepts the
resignation of a Respondent and removes the Respondent on
consent, the Office of Chief Counsel by means of written notice
shall notify the Complainant of such action,

k. Applications for Relnstatement. Upan recelpt by the Committee of an
appilcation of an attomey wheo has been disbarred or who has been
suspended for mere than slx months, or whose name has been stricken
frem the rell of attorneys on consent by order of the Court, applying for
refnstatement pursuant to the rules of the Court, the chief counsel shall
uﬂﬂnuﬂﬁti%uﬂ:?::gagnnaﬂn!ﬁs:ﬁnﬁﬁ_!!‘
proceeding that led to the suspension or disbarment, and shall notify the
complalnant(s) that they have shity days to ralse ohiections to or to
support the lawyer's petition. Upen the expiration of the sixty-day perfod,
the chief counsel shall elther {1) advise the lawyer and the Court that the
chief counsel will stipulate to the relnstatement or (2) advise the lawyer
and the Court that the chief counsel opposes the reinstatement. I the
Eﬁgaﬂ_ﬁﬂﬂ?ﬂ!gﬂzﬂt_ﬁgnaﬁﬂnﬂ!ﬂ&q
the oppesition and shall request that the Court deny the application or
appeint a Referee and refer the matter to the Commilttee.

[N ggigﬁgaﬁ.cﬂagigﬁnaaﬂﬂﬁu
certificate demaonstrating that an attorney has been convicted of a crime
_:u._am.ﬂnizn!?}oq!u:wnﬂsqmﬂﬁ.ﬁﬂguﬂn_ﬂqﬁ.gn
chief counsel shall determine whether the erime Is 8 &quot;sericus
crimeiquet; as defined In the rules of the court goveming the conduct of
tomeys. Upon a determination by the chlef counsel that the crime iz &
serious crime, the office of the chief counsel shall file the certificate of
conviction with the Caurt.

§ 605.11 Formal Proceedings; Preliminary Provisions

a. Representation of Respondent

1. Appezrance Pro Se. When a Respondent appears pro se in a Formal
Proceeding, the Respondent shall file with the Office of Chiefl
Counsel an address to which any notice or other written
communication required to be served upon the Respondent may be
sent.

1. Representation of Respondent by Counsel, When a Respondent ks
represented by counsel in a Formal Proceeding, counsel shall file
with the Office of Chviel Counsel, 2 written notice of such
appearance, which shall state such counsel's name, address and
telephone number, the name and address of the Respondent an
whese behalf counsel appears, and the caption of the subject
proceading. Any adaitlonal notice or other written communication
required to be served on or furnished to a Respondent may be sent
to the counsel of record for such Respondent at the stated address
of the counsal In llew of transmission te the Respondent. In any
proceeding where counsel has filed a notice of appearance pursuant
to this subsection, any notice or ather written communication
required to be served en or furnished to the Respondent shall also
be served upon or furnished to the Respondent's counsel (or one of
such counsel If the Respondent Is represented by mare than one
counsel} in the same manner as prescribed for the Respondent,
notwithstanding the fact that such communkcation may be furnished
directly to the Respondant,

k. Format of Pleadings and Documents, Pieadings or other decuments flled
in Formal Proceedings shall comply with and conform to the rules from
time te time In effect for comparable documents In the Supreme Court In
the First Department,

€. Expeditious Preceedings; Extensions, Formal PFroceedings shall be
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expediiously conducted, Extension of the tme periods specified In this

Part regarding proceedings before the Referee or Hearing Panel shall be

made In writing to the Court and determined by a Justice of the Court

upon good cause shown,

d. Service by the Departmental Disciplinary Committes.

1. Orders, nolices and other decuments originating with the
Committee, Including all forms of Referee, Hearlng Panel or
Committee acticn, petitions and simliar process, and other
documents designated by the Committee for this purpase, shall be
gg:ﬁgﬂﬂnﬂlﬁsinsiugfﬂgaﬁ_-s
a copy thereof, to the person to be served, addressed to that
person at the persen's last known address. Whenever any
decument Is to be served by mail upon the Respondent individually,
It shall be by both certified mail, return recelpt requested, and by
first class mali. In all other instances, service by mall shall be by
first class mail.

2. Service by mali shall be complete upen mailing. When service Js not
accomplished by mall, personal service may be effected by anyone
duly authorized by the Office of Chief Counsel In the manner
provided In the laws of the State of New Yerk relating to service of
process In civil actions,

e. Number of Coples. The following number of coples of documents shall be
sarved by each Party In a proceeding:

1. decuments being served by the Office of Chief Counsel; one copy of
each document ts the Respondent, and one copy of each document
Ezﬁmn_udnﬁnﬂﬂnzauagﬁgn_tgangﬂ:ﬁq
be appropriate.

2. documents being served by the Responident: one copy of each
document {plus 10 coples of the Answer) to the Office of Chief
Counsgl, one copy to the Referee and to each member of the
Hearing Panel, as may ke appropriate, and one copy of each
document Lo each other Respondent, if amy; In each case, to be
served personally or by maliing & copy thereof {by certified mal,
return receipt requested) to the person to be served,

3. coples of exhibits to be offered during the hearing shall be provided
a3 specified in section 605.12{d) of this Part.

f. Amendment and Supplementation of Fleadings, Mo amendment ar
supplementation of any Wotice of Charges or of any Answer shall be made
unless specified in the Pre-Hearing Stipulation or otherwise granted by
the Referee. Any objection to @ proposed amendment shall be determined
by the Referee upon conditions desmed appropriate.

Whenever, In the course of any hearing under these Rules, evidence shall
be presented upon which another charge or charges agalnst the
Respondent might be made, it shall not be necessary to prepare or serve
an acditionai Notice of Charges with respect thereto, but the Referee
may, after reasonable notice to the Respondent and an cpportunity to
answer and be heard, proceed to the consideration of such additional
charge or charges 25 If they had been made and served at the time of
service of the Motice of Charges, and may render its decislon upen all
such charges as may be justified by the evidence In the cass,

§ 605.12 Formal Proceedings.

a. Commencement of Formal Proceedings. The Office of Chiel Counsel shall
Institute formal disclpiinary preceedings by serving on the Respandent a
Motice of Charges under subdivision (b) of this secdon In elther of the
following cases:

1. pursuznt to a determination to Institute formal
proceedings made under sectlon 605.6 or section 505.7 of this
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i

Fart; or
pursuant to @ referral under the rules of the Court,

b. MNotize of Charges.

1.

2.

3

4.

Captien. A Notice of Charges will be captioned as follows:
Before the Departmental Disciplinary

Committee of the Appellate Division

OF the Supreme Court of the State of New Yerk,

First Judicla! Department

Motice of Charges Docket No. Before Referee

In the Matter of

Respondent.
Contents. The notice of charges shall set forth the charges of
miscenduct against the respondent, the disciplinary rules alleged to
have been violated, and, in appropriate cases, the fact that the
Committee whl seek restitistion or relmbursement pursuant to
section S0 6-a(a) of the Judidary Law, and costs pursuant to
section S05.13{p}4}v) of this Part. The notice of charges shall also
Indicate the Refaree appointed to hear the matter, the date, time
and place of the hearing, which shal! be determined by the Referee
and shall advise the respondent that the respondent is entitied to
be represented by counsel, to cross-examine witnesses, and to
préesent evidence,

MEWEr,

Generzl Rule. The Respondent shall answer the Notlce of Charges
by serving ard filing an Answer {and 10 coples thercof} in the
Office of Chief Counsel within 20 days after service of the Notice of
Charges, unless a shorter time Is fixed by the Committes
Chalrperson and specified In the Notice of Charges.

Contents af Answer, The Answer shall be In writing and shall
respond specifically (by admissions, denials or otherwlise) to each
allegation of the Motice of Charges and shall assert all affirmative
defenses,

Request to Be Heard in Mitigatlon, The Respandent may Include n
the Answer matters In mitigation.

Effect of Failure to Answer. In the event the Respendent falis elther
to serve and fle an Answer or respend specifically to any allegation
or charge, such allegation or charge shall be deemed admitted,

d. Fre-hearing Stipulation. A form of 2 Fre-Hearing Stipulation speclfylng the
felliewing shall be served on the Respondent together with the Notlce of

Charges:

1.

amendments;

2. claims or defenses abandoned; or

3

%

5.

6.

7.

undisputed lscts;

I facts not In dispute as o Staff's Counsel's case;

i, facts not In dispute as to the Respondent's case;
facts In dispute:

I, the Stalf Counsels contentions;

il. the Respondent's contentions;

documents to be offered In evidence during the hearing.1
I the staff will offer the followlng numbered exhibits;

Il the Respandent will offer the following lettered exhiblts;
witnesses to be called:2

I. by Staff Counsel;

il, by the Respondent;

statement of legal contentions and authorities;3

length of trial,

e. Mo Other Pleadings. Pleadings shall be limited to 2 Notice of Charges and
any Answer thereto, as amended or supplemented in accordance with
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section 605.11 of this Part.
. Assignment for Hearing.

1. Appointment of Referee, Prior to service of the notice of charges,
the Chief Counse shall request that the Court appoint a Referee to
conduct a hearing pursuant to the Rules of this Part.

2. Objectlon to Referes, Within 7 days of the service of charges the
Office of the Chief Counsel or the Respondent may object to the
Referee appolnted. The objection shall be made to the Ceurt In
writing on notice to the Referee and the adversary.

1. Al documents (Including schedules, summaries, charts and
diagrams) te be effered (other than those Lo be used for
Impeachment or rebuttal) are to be Nsted in the stipulation
with a description of each sufficient for Identification, The
cocuments are to be premarked by counsel, and, to the
extent practicable, such markings are to be In the sequence
of which the documents will be offered. If Illegible or
handwritten documents are to be offered, counsel shall
Include a typed version of the document.,

Objectlons as to authenticity must be made In this stipulaticn
or eise they shail be deemed walved. Counsel are directed to
exchange coples of thelr exhiblts within two business days
prior to the scheduled haaring,

Counsel offering an exhibit shall provide a copy for the
Referee at that time, Witnesses to be called in rebuttal or for
Impeachment purposes need not be identified In this
stipulation.

2, Wimess identification should Include the witness' name {and
address) and a brief statement of the overall scope of the
witness' testimony. For example, If specific witnesses are to
be called to substantiate particular clalms or defenses on
portlons thereof, that should be noted. In addition, any
witness belng called as a character witness shouid be so
designated.,

3. Only a brief statement of each contention Is required,
together with the principal authorlty refled upon; string cltes
Bré not necessary,

§ 605,13 Conduct of Referee Proceedings

a. Expediting Proceedings.

1. Conferences. In order to provide opportunity for the submisslon and
conslderation of facts or arguments, or consideration of means by
which the conduct of the hearing may be faclitated and the
disposition of the preceeding expedited (Inciuding preparation of
agreed stipulations of fact) Staff Counsel and Respondent or his
attorneys shall meet five {5) days after the Answer Is served to
complete and sign a Fre-Hearing Stipulation In conformance with
the form set forth In section 605.12(d) of this Part. Staff Counse!
shall forward the signed stipulation iImmediately to the Referes.

2. Commencement of Hearing. The hearing before the Referee shall
commence within 60 days after service of the Notice of Charges and
shall be conducted on consecutive days,

b. Appesrances. The Referee shall cause to be entersd upon the record all
appearances, with a notation In whose behalf each appearance is made.

€. Order of Precedure, In proceedings upon a Notice of Charges, tha Office
of Chief Counsel shall have the burden of proof, shall Inftizte the
presentation of evidence, and may present rebuttal evidence. Opening
statements, when permitted In the discretion of the Referee, shall be
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made first by Staff Counsel. Closing statements shall be made first by the

Respondent.

d. Presentation by the Partles. Respondent and Staff Counsel shall have the
right of presentation of evidence, cross-examination, objection, motion
and argument. The Referee may examine all witnesses,

2. Umiting Number of Witnesses, The Referee may limit the number of
witnesses who may be heard upon any lssue before it to eliminate unduly
repetitious or cumulative evidence,

f.  Additional Evidence. At the hearing the Referee may authorize any Party
te file specific documentary evidence as a part of the record,

§. Cral Examination. Witnesses shall be examined orally unless the
testimony Is taken by deposition as provided In Section 605, 17(b) of this
Part, or the facts are stipulated In the manner provided In sectlon 605.12
(d}) or 605.13{1) of this Part, Witnesses whose testimany Is to be taken
shall be sworn, or shall affirm, before thelr testimony shall be deemed
evidence in the proceeding or any guestions are put to them.

h. Fees of Witnesses, Witnesses subpoenaed by the Office of the Chief
Counsel er the Respondent shall be pald, by the subpoenaing party, the
same fees and miteage s are paid for like service In the Suprems Court
In the First Cepartment.

I, Presentation and Effect of Stipulation. The Parties may stipulate as to any
relevant matters of fact or the authentizity of any relevant documents.
Such stipulations may be received In evidence at 2 hearing, and when so
recelved shall be binding on such Partles with respect to the matters
thereln stipulated,

j. Admissibility of Evidence.

1. General Rule, All evidence which the Referee deems relevant,
competent and not privileged shall be admissible In accordance with
the principles set cut In section 605.1 of this Part,

2. Pleadings. The Notice of Charges and Answer thereto shall, without
further action, be considered as parts of the record.

3. Convictions. A certificate of the convictlon of 3 Respondent for any
crime shall be conclusive evidence of the Respondent's gullt of that
erirme In any disciplinary proceeding Instituted against the
Respondent and based en the conviction, and the Respondent may
not offer evidence inconsistent with the essentlal elements of the
crime for which the Respondent was convicted as determined by
the statute defining the crime except such evidence as was not
avallable either at the time of the conviction or In any proceeding
challenging the conviction,

k. Reception and Ruilng en Evidence. When objections to the admission or
exclusion of evidence are made, the grounds relled upen shall be stated,
Fermal exceptions are unnecessary, The Referee shall rule on the
admissibliity of 2l evidence

|. Coples of Exhiblts, When exhibits of 2 documentary character are
received [n evidence, coples shall, unless Impracticable, ba fumished to
the Partles and to the Referes,

m. Recording of Proceeding. Hearngs shail be recorded by reporters
authorized to take oaths, or by mechanical recording devices and a
transcript of the hearing so recorded, If such transcription Is made, shall
be a part of the recard and sole officlal transeript of the proceeding. Such
transcript shall conslst of a verbatim report of the hearing, an exhiblt list
and the reporter's certificate, 2nd nothing shall be omitted from the
record except as the Referee may direct, After the closing of the record,
there shall not be recelved in evidence or considered as part of the record
any document submitted after the close of testimeny, except as provided
in subdivision {f) of this section or changes in the ranserlpt, except as
provided in subdivision (n) of this section,

n. Transcript Corrections, Corrections In the efficlal transcript may be made
only to make It conform to what actually transpired at the hearing. Mo
corrections or physical changes shall be made in or upon the officlal
transcript of the hearing except as provided in this section. Transcrpt
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carrections agreed to by all Parties may be Incorperated Into the record, If

the Referee approves, at any Ume during the hearing or after the close of

the hearing, but In ne event more than 10 days after the recelpt of the
transcript. Any dispute among the Partles as to correctlon of the officlal
transcript shall be resclved by the Referee, whose decislon shall be finai,

0. Coples of Transcripts. A Respondent desiring copies of an officlal

transcript may obtain such copies at the Respondent’s own expense from
the offictal reporter. Any witness may cbtaln from the official reporter at
the witness' own expense a copy of that portion of the transcript relating
to the witness' own testimony, or any part thereof, The Office of Chief

Counsel shall in either case, bear the expense of one such copy If the

Referee so directs upon good cause shown,

p.  Determinations.

1. Post-Testimeny Procedure. At the conclusion of the testimony and
following the presentation of oral arguments, the Referes shall
determine whether an inquiry 2s te sanction Is required and shall,
before the commencement of the inquiry, st forth on the record or
in writing, the charges that are to be sustalned. The Inquiry may
commence immediately upon the conclusion of the oral arguments,
but In no event later than 7 days from the concluslen of the oral
arguments whether any charges against the Respondent are to he
sustained,

2. Mo Chzrge Sustalined. If none of the charges against the respondent
arg sustalned, the Referee shall so advise the parties In writing or
on the record.

3, Any Charge Sustained. If any charge agalnst the Respondent is

. sustained, the Referee shall so advise the parties In writing or on
the record, and shall therevpon ascertaln from Stalf Counsel,
whether the Respondent has previously been subject to disciplinary
action by the Court, the Departmental Disciplinary Committee, any
grievance committes established or authorized by any other
Appellate Division of the Supreme Court of the State of New York,
or by any other court.

4, Sanctions. Following the Referee’s determination e sustaln one or
mora charges agalnst the Aespondent the Referee shall recommend
which of the following disciplinary sanctions should be Imposed:

I reprimand;
il. referral to the Court, with a recommendation as to censure,
suspension or disbarment;

M. reprimand, with referral to the Court, with a recommendation
as to censure, suspensicn or disbarment;

iv. referral to the Court under (1) or (1) above, with a
recommendation as to restitution or relmbursement, pursuant
to section 90 6-a of the Judiclary Law; and

v. referral to the Court under (I} or (1) above, authorzing a
requast to the Court that costs be Imposed on the
respondent.

Upon such recommendation having been made, the Referee
shall so advise the partles on the record or reserve decision
untll the Issuance of the Report and Recommendation.

Q. Referee's Report and Recommendation.

1. Repert and Recommendation. In a!l cases the Referee shail prepare
a written report and recommendation as to sanction which shall
state the Referee’s findings of fact and conclusions of law,

2. Submisslons of the Partles. In the Referee's discretion staff counsel
or respondent may request, or the Referee may reguire, the
submission of briefs or propesed findings of fact and concluslons of
lzw In accordance with such schedule 2s the Referee may set at the
conclusien of the hearing. Any submisslon by cne party shall be
served upon the other,

3. Service of Report. The Referee shall file a Report and
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Recommendation within 60 days of the conclusion of the hearing at
the Office of Chief Counsel, which shall serve coples thereof upon
the respondent,

#

§ 605.13-a Conduct of Hearing Panel Proceedings Directed
by the Court

2. Designation of Hearing Panel. Within 10 days of the date of an order of
the court directing the Committee Chalrperson to designate a Hearlng
Panel to conduct disciplinary proceedings pursuant to section 603,12 or
603,14 of this Title, the Chalrperson shall 2ssign such Hearing Panal, The
Hearing Panel shall not Include any Reviewlng Member deslignated
pursuant to section G05.5(F)(2) of this Part to review the complaing
underiying the Petition, any member of the Committee designated
pursuant to soction 605.8(c){3) of this Part to review such matter, or the
complainant If @ member of the Committee,

b Objection to Hearing Panei Member. Within 7 days of the assignment of &
Hearing Panel, the Cffice of the Chief Counsel or Respondent may ohject
to participation of any member of the Hearing Panel. The objection shail
be made In writing to the Hearing Panel Chairperson, The Hearing Panel
shall consider the objectlon and determine whether to sustain or deny the
objectien. The Hearing Panel member who Is the subject of an objection
shall not participate in the determination of the objection, In his or her
discretlon, the Committee Chalrperson may substitute another member of
the Committes for a panel member who is subject of an ehjection that
has been sustalned, The Committee Chalrparsen shall substitute to the
extent possible 2n attorney for an attorney and & non-attomey fer a non-
attormey,

¢ Conduct of the Proceedings. Proceedings before & Hearlng Panel held
pursugnt to this section shall be conducted In accordance with section
605,13 of this Part.

d. Precedure Foliowlng the Filing of the Hearing Panel Report and
Recommendation, Upon the fling of the Hearlng Panel Report and
Recemmendation, the Departmental Discighnary Committee shall take
action In accordance with sectlon 505.15 of this Part,

+*

§ 605.14 Conduct of Hearing Panel Proceedings Following

the
Filing of the Referee's Report and Recommendation

a. Deslgnation of Hearing Panel. Within 10 days of the filing of the Referse's
Report and Recommendation, the Committee Chalrperson shall assign a
Hearing Pznel to review the Report and Recommendation. The Hearing
Panel shall rot Include any Reviewing Member designated pursuant to
section 603.6(f){2) of this Part to review the complaint underlying in the
Report and Recommendation, any member of the Committee designated
pursuzant te section 605.8(c){3} of this Part to review such matter, or the
complainant If @ member of the Committes,

b. Objection to Hearing Panel Member, Within 7 days of the asslignment of a
Hearing Panel, the Office of the Chief Counsel or Respondent may cbject
to participation of any member of the Hearing Panel. The objection shall
be made in writing to the Hearing Panel Chairperson, The Hearing Panel
shall consider the objection and determine whether to sustain or deny the
objecticn, The Hearing Panel member who |5 the subject of an objection
shall net participate In the determination of the cbjection, In his or her
discretion, the Committes Chairperson may substitute ancther member of
the Committee for a panel member who Is the subject of an objection
that has been sustalned. The Cemmittes Chairperson shall substitute to
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the extent possible an attorney for an attormney and a nen-attomey for a

non-attormey.

¢. Transmittal of Transcript and Memoranda. Within 10 days of the
asslgnment of a Hearing Panel, the Offlce of the Chief Counsel shall
transmit to the Hearing Panel, one copy of the transcript; and to each
Fanel Member a copy of the Referes's Report and Recommendation and
any other memoranda or briefs submitted to the Referee,

d. Schedule for Procesdings. Within 30 days of the Hearing Panel's
assignment the parties shall present oral argument and submit briefs on
the Referee's Report and Recommendation pursuant to a schedule set by
the Hearing Panel Chalrpersan.

€. Order of Procedure. Oral argument shall be made first by Staff Counsel,
The time limits for oral argument shall be set by the Hearing Fanel
Chalrperson.

. Transcript. Mo transcript shall be made of the oral argument.

9. Determination.

1. At the conclusion of the oral argument, the Hearing Panel, In
executive sesslon, shall determine whether to confirm, disaffirm er
maodify the findings of fact and concluslons of law set forth In the
Referee's Report and Recommendation. Upon making that
determination, the Hearing Panel Chalrpersen shall advise the
parties and If the Referee recommends and the Hearing Panel
confirms that 2 reprimand Is te be dellvered the Hearlng Panel
chalrperson shall therevpon dellver the reprimand and advise the
Respondent of his or her rights under section 605,15(e).

2. Within forty days of the presentation of the oral argument or ten
days of the submisslon of briefs, whichever period Is shorter, the
Hearing Panel shall file at the Office of the Chief Counsel a written
Determination confirming, disaffirming or medifying the Referee's
Report and Recommendation. The Hearlng Panel Chairpersen shall
asslgn a Panel Member to prepare the Determination. Separate
dissents or concurrences may be fled.

+
§ 605.15 Action by the Departmental Dlsciplinary Committee

8. Dlsmizsal of All Charges. In the event that the Referee and the Hearlng
Panel determine that all charges consldered at both procesdings should
be dismissed, the Office of Chief Counsel shall glve written notice of such
determination to the respondent and the complainant. This dectston shall
be final and the matter closed, unless within sixty days of the date on
which the Hearing Panel fles Its determination the Chief Counsed fles a
metlon to disaffirm under § 605.15{e}{2) of this Part.

b. Reprimand.

1, Metice. In the event that the Referee and Hearing Panel determine
that the proceeding should be concluded by Reprimand (with or
without referral of the matter to the Court), the Committee
Chairperson shall glve written confirmation thereol (which shall
bear the designation Bguot; REPRIMAND&Quot; ) to the Respondent
and Staff Counsel, which notice shall also advise the Respondent of:

I the charges which were sustained;
il. any charges which were dismissed;
il the respondent's fight under subdivision {c)
of this sectlon to petitlon the Court; and
h. the determination, If made, to refer tha matter
to the Court.

2. Record, The confirmation shall constitute a written record of the
Reprimand, and shall be permanently retaines.

c. Petition by Respondent to Vacate Reprimand. A Respondent shall not be
entitled to appeal a Reprimand recommended by 2 Referee and confirmed
by a Hearing Panel, Within 30 days of 8 Reprimand without referrai of the
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matter to the Court, a Respondent may petition the Court to vacate the

Reprimand pursuant to the Rules of the Court. In the event of such

petition, If so determined by the Hearing Panel Chelrpersan, the

glsciplinary sanction shall become a Reprimand with refarral to the Court
under section 835, 13(p}{4)(IN} of this Part, 2nd sha!l be treated as such
under sactlon 605.13{q} of this Past,

d. Notification of Complainant. The Office of Chiel Counsel by means of
written notice shall notify the Compialnant of any Reprimand which has
become final and Is not subject to further review, and the notice shall
Infigrm the Complalnant of the requirement of confidentiality,

e, Referral to the Court,

1. General Rule. In the event the Referer and Hearing Panel shall
determine that the matter should be concluded by referral to the
Court (with or without Reprimand), by Reprimand without referral
ta the Court In cases where the Respondent Is unwilling to have the
matter concluded by such Reprimand, or In the event that the
Hearlng Panel modifies or disafMrms the Referse's Report and
Recommendation the Committes shall submit the Referee's Repert
and Recommendation and the Hearing Panel's Determination
together with the entire record as reflected in the docket
malntained by the Office of Chief Counsel, to the Court, and the
proceedings, If any, before the Court shall be conducted by Stalf
Counsel,

2, Procedure. The Committee (or, upon the general or Umited written
direction of the Committee chalrperson, the chief counsel) shall
transmit the report and the record to the Court with an appropriate
petition or moticn to disaffirm. If the chiel counsel's office accepts
the Hearlng Panel's report, It shall file @ petition. If the chief
counsel's office objects to any finding or conclusion centalned In the
Hearing Panel Determinzation It may file a motion to disaMfirm the
Determination in whole or in part, and ask the Court to enter such
other and further rellef 2s may be appropriate under the
dreumstances Including, but not imited te, reversal or modification
of any finding In the Determination and change in sanction. Coples
of such petition or motion to disaffirm shall be served by the office
of chief counsel upon the respondent.

3. MNetification of Complaipant, The Cffics of Chief Counsel by means
of written notice shall notify the Complainant of any referral to the
Court {which notlce shall Inform the Complainant of the
requirement of confidentiality), and of any fnal acticn by the Court,

§ 605.16 Reopening of Record

2. FReopening on Application of Respondent.

1. Application to Reopen. No application to reopen a proceeding shall
be granted except upon the application of Staff Counse! or the
Respondent made prior to the fillng by the Referes of the Report
and Recommendation or @ Hearing Panel acting as the trier of fact
In the first instance of Its Determination and only upon good cause
shown. Such application shall set forth clearly the facts clalmed to
constitute grounds requiring reapening of the proceedings, and
shall b flled with the Office of Chlef Counsel. A copy of such
application shall be served by the movant upon all other parties,

2. Responses, Within five days following the receipt of such
application, any other Party may file with the Office of Chief
Counsel an answer thereto, and In default thereaf shall be deemed
to have walved any cbjection to the granting of such application,

3. Action on Application, As soon 2s practicable after the filing of an
answer to such appilcation or default thereol, as the case may be,
the Office of Chief Counsel shall transmit such documents to the
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Referee or to the Hearing Panel Chalrperson, as may be
appropriate, who shall grant or deny such petition.

§ 605.17 Subpoenas, Depositions and Motions

2. Subpoenas. Both Staff Counsel and the Respondent shall have the right
to summon witnesses and require productlon of books and papers by
issuance of subpoenas In accordance with the rules of the Court,

b. Depesitions. When there is good cause Lo belleve that the testimony of a
potentisl witness will be unavallable at the time of hearing, testimony
may be taken by deposition. Such depesition shall be Initiated and
conducted In the manner provided for the taking of depositions In the
Mew York Civil Practice Law and Rudes, and the use of such depositions at
hearings shail be In accordance with the use of depositions at trizls under
the Civl Practice Law end Aules,

€. Motlons. The Referee or the Hearlng Panel to which a matter has bean
assigned, a5 may be appropriate, will entertain, from time to time, such
maotlons as justice may require, in accardance with the principles set out
In sectlon 605.1(b) of this Part,

+

§ 605.18 Membership, Committees, Officers and Office of
Chief Counsel

a, Membership.

L. Gensral, The Committee consists of valunteers appointed by the
Conrt,

2. Disqualification, Mo person shall, while serving on the Committes,
appear before the Committee or any Hearing Panel on behaif of any
other persen,

b. Pelicy Committee and Hearing Panels; Sub-committees. The Committes
chalrperson shall from time to time appaint, subject to the approval of 2
mafority of the total membership of the Departmental Disclplinary
Committee, from amang the members of the Committee (1) a policy
committee consisting of the Committes chalrpersen and six ar more other
members, and (2} no fewer than nine hearing panels each consisting of
o fewer than four members, at lsast three of whom shall be assigned to
a matter. The Committes chalrperson shal! assign at least two attorneys
to each matter, Mo person shall serve concurmently either on the pelicy
committes and hearing panel, or on more than one hearing panel (except
by virtue of substitution in accordance with section 505,14(b) of tys part,
or when requested by a hearing panel In order to assure the presence of
a quorum, and In any such event such person shall also be deemed a
member of such other hearing panel with respect to and for the
remainder of the proceeding). The Committee Chalrperson may from time
to time establish cne or more subcommittees of the Committes,
consisting of ong or maore members of the Committee for such purposes
as the Commitiee Chalrpersen shall diract.

€. Officers, The Committee Chalrperson shall serve as the chalrpersen of the
Paolley Commiittes, The Committee Chalrperson shall appelnt a Hearing
Fanel Chalmperson for each of the Hearing Panels from ameng the
members therecf who are attorneys, The Committee Chalrperson shafl
also appolnt @ Secretary of the Committee. Each Hearlng Panel
Chalrperson and the Secretary shall be appointed for a ona year term and
may be appointed for additional terms while serving on the Committee,
The Committee Chalrperson may from time to time appeint, from amang
the members of the Policy Committes, 2n Acting Committes Chalrperson
who shall, In the absence of the Committes Chalrperson, have all the
powers of the Comm|ttes Chairperson.
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d. Dutles of Officers. The Committee Chalrperson, each Hearing Pane!
Chzirperson and the Secretary shall have such dutles as are provided In
this Part,

§ 605.19 Meetings of the Departmental Disciplinary
Committee

a. Meetings, Notice of Time and Place, The Committee shall meet rot less
frequently than every other month, and such meetings shall be held upon
natice from the Secretary glven 2t the direction of the Committes
Chalrperson or five members of the Committee. The netice shall ke In
writing and shall set forth the date and tme of the meeting, which shall
take place at such place as may be designated by resolution of the
Departmentai Disciplinary Committee or, in the absence of such
resclution by the Committee Chalrperson. In lieu of such written notlce,
meetings may be called on notice given to each member of the
Committee not less than 24 hours prior to the time fixed for the meeting,
in person or by telephone or telegraph. All netices shall be glven to
members of the Committes at the addresses furnished for such purposes
by the members to the Secretary.

b, Organization. The Committes Chalrperson shall preside at all meetings of
the Committee. In the absence of the Committes Chairpersen and the
Acting Committee Chairperson, any member of the Committee selected
for the purpose by the members present at the meeting may presice at
the meeting. The Secretary shall keep the minutes of all meetings of the
Committee, and In the absence of the Secretary the person presiding at
the meating shall appoint a member present to keep the minutes.

€. Agenda. To the extent possible, an agenda for each meeting of the
Committee shall be prepared by or with the approval of the Committee
Chalrpersen, or the members calling the meeting, and distributed by the
Secretary Lo all members of the Committee together with the notice of
meeting or subseguent thereto but pricr to the meeting.

€. Quorum and Manner of Acting. & majority of the members of the
Committes shall constitute a quorum for the transaction of buslness, and
alt action shall require 2n affirmative vote of a majority of the members
present at the meeting.

§ 605,20 Office of Chief Counsel

a. General, There shall be an Office of Chief Counsel which shall consist of
the Chief Counsel, Deputy Chief Counsel and other Staff Counsel,

b. Supervision by Chlef Counsel. The Office of Chief Counsel shall be
supervised by the Chief Counse! who shall, elther persenally or by other
Staff Counsel, exerclse the powers and perform the duties of the Office of
Chilef Counsel set forth In these Rules. The Chief Counsel may from Ume
to time designate the Deputy Chief Counsel or In the absence of such
Deputy Chief Counsel, 2n Assoclate Counsel, to serve as Acting Chief
Counsel In the Chlel Counsel's absence.

¢. Powers and Dutles of the Office of Chief Counsel,

The Office of Chief Counsel shall:

1. have the powers and dutles set farth In this Fart;

%, maintzin permanent records of all matters processed by It
Including the dispesttion thereol, and malmtakn dockets and assign
such docket numbers as may be appropriate for the clear
designation of each matter, which shall Include the calendar year In
which the matter Is originally docketed;

3. represent the Committee In all proceedings before the Court;

4. supervise and manage the Bar Mediatlon Project and Pro Bong
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5.

Speclal Counsel Project according to the provisions of this part and
as may be from time to Ume maodified by the Court, the Committes
Chalrperson, the Pelicy Commitiee or the entire Disciplinary
Committes; and

have such other dutles as may be assigned to it from time to Ume
by the Comimittee Chalrperson, the Policy Committes or the
Committee.

d. Bar Mediation Project.

General. Bar Meclatars shall consist of velunteers appalnted by the
Court for the purposes described In section 605.22{d}{2) of this
part. The Committee Chalr may, with the approval of the Policy
Committee, recommend lawyers to the Court for such
appointments, The Chlef Counsel shall forward these
recommendations to the Court together with a proposed order
requesting the appolntment of the velunteers as Bar Mediators,
Referrals, The Chlef Counsel's Office may refer minor comgplaints
Involving lawyers with no significant disclplinary history to Bar
Mediators, who shall attempt to mediate and resolve the matters
raksed by the complaint. If the Bar Medlator Is unable to resolve the
matter, or If it appears that the matter should be further considered
by the Committee, the Bar Medfator shall refer the complaint back
to the Chief Counsel's Office for Investigation under these rules,

€. Fro Bono Special Counsel Program.

1.

2.

Generai. Pre Bong Speclal Counsel shall be volunteer lawyers
appointed by the Court for the purpose of expediting cases,
Procedure for Appointment. Upon Inltial determination by the Chief
Counsel that & potentlal volunteer Is qualified, the Chief Counsel
shall submit the volunteer's resume to the Policy Committes. Upen
approval by the Pelicy Cammittee, the Chief Counsel shall forward
the volunteer's name and descriptive Infermation to the Court,
together with a propesed order, reguesting the appelntment of the
volunteer attorney as speclal counsel,

f. Other Provisions Governing the Bar Madlation Project and
the Pro Bone Speclal Counse! Program.

1.

Recruitment, From tme to time, the Chief Counsel's Offlce shail
send notices to the principal bar asseclations and bar committess
on professional aiscipline or ethics in the First Department,
describing the Bar Mediation Project and the Pro Bono Spedal
Counsel Pregram and sollciting the resumes of interested
volunteers. Potential volunteers may also be recrulted informally by
members of the Court or by members of the Committes.
Recommendatfons for appointment shall be on a nen-discriminatory
basls.

Conflicts. Before accepting the assignment of a case, Pro Bono
Speclal Counsel shall determine whether accepting the assignment
would create a confiict under the Lawyer's Code of Professional
Responsibibty, and shall agres te inferm the Chief Counsel's Office
of any conflict or potential confilct which arises in the course of
handling the case,

Confidentiallty, Bar Medlators and Pro Bone Special Counsel shall be
bound by the confidentiality rules contained In Judiclary Law §50
{10) and all other applicable confidentiality provisions.

Supervision and Reporting. The Chief Counsel {or other staff
counsel designated by the Chief Counsel) shall assume direct
responsibiiity for supervising a case assigned to Pro Bono Speclal
Counsel. The Chief Counsel shall report to the Pelicy Committee on
an ongeing basls as to the progress of cases assigned to Special
Counsel.

Bar Mediators and Pro Bono Special Counsel as Velunteers. The
members of the Departmental Advisory Committes, 25 voluntesrs,
are expressly authorzed to participate In a State-sponsored
volunteer program within the meaning of subdivision 1 of section 17
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of the Public Officers Law.

§ 605.21 Policy Committee

a, General. The Policy Committes shall:

1. have the powers and duties set forth In this Fart;

2. consuit with and report regularly to the full Committee;

3. consider and recommend to the Committee the establishment of
policy for the Committee Including without Imitation, the
establishment of priorities for type of misconduct to be Investigated
and prosecuted, standards to Insure uniform treatment of cases
and, subject to these Rules, the establishment of procedures for the
conduct of Investigations by the Office of Chief Counsel and
hearings by the Hearlng Panel;

4. eoversee and evaluate on a continulng basis the effectiveness of the
operation of the Cormmittee to assure the Integrity of the attorney
disciplinary system;

5. develop and Implement a program to make the public aware of the
importance and effectiveness of the disciplinary procedures and
activitles of the Committes; and

6. engage in such activities 2s may be assigned to It by the Committee
or the Commitbee Chairperson.

b. Meetings, Notlce of Time and Place, Agenda. The Policy Committes shall
meet not less frequently than menthly, 2nd such meetings shall be held
upon notlce from the Committee Chalrpersen or three members of the
Poilcy Committee. The notice shall be in writlng and shall set forth the
date and time of the mesting, which shall take place at such place as may
be designated by resolution of the Pelicy Committes or, In the absence or
such resolutlen, by the Committee Chalrperson. In leu of such written
notice, meetings may be called on noblce given to each member of the
Policy Committes not less than 24 hours prior to the tme fixed for the
meeting, In persen or by telephene or telegraph. All notices shall be glven
to members of the Follcy Committee at the addresses fumished for such
purpose by the members to the Secretary. To the extent possible, an
agenda for each meeting of the Palicy Committes shall be prepared with
the approval of the Committee Chaliperson, or the members calling the
meeting, and distributed by the Secretary ta all members of the Palicy
Committee together with the notice of meeting or subsequent thereto but
prior to the mesting,

€. Organization. The Committee Chairperson shall preside at all meetings of
the Pelicy Committes and shall appoint a secretary who shall keep the
minutes of the meetings. In the absence of the Committee Chalrperson
and the Acting Committee Chalrperson, any member of the Policy
Committee selected for the purpose by the members of the Policy
Committee present at the meeting may preside at the meeting, The
Committee Chalrpersen may from time to time establish subcommittees
of the Policy Committee, consisting of one or more members of the Policy
Committee, for such purposes as the Committee Chalrperson shaill direct,

d. Querum and Manner of Acting. A majority of the members of the Policy
Committee shall constitute a quorum for the transaction of business, and
all action shall require an affirmative vote of a majority of the total
membership of the Policy Committae,

§ 605.22 Referees; Hearing Panels

a, A Referee shall;
1. have the powsrs and dutles set forth In these Rules, including,
without imitation, the power and duty to conduct hearngs Into
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formal charges of misconduct, and to make such findings of fact
and conclusiens of law and to recemmend such disclplinary
sanctlons as the Referee may deem appropriate, In accordance with
this Part and Part 603 of the Rules of the Court; and
2. perform such other duties as may be Imposed by or pursuant to
this Part and Part 603 of the Rules of the Court.
b. Hearing Panels,
1. General, Each Hearing Panel shall;

I have the powers and duties set forth In these Rules, Including
without limitation, the power and duty to review the Referee’s
Repert and Recommendation and ko make such
Determination as |t may deem appropriate in accordance with
this Part; and Part 603 of the Rules of the Court and

Ii. perform such ether duties as may be Impased pursuant to
this Part and Part 603 of the Rules of the Court.

€. Officers. Each Hearing Panel shall be presided cver by a Hearing Panel
Chalrperson deslgnated wnder sectlon 505.18(1) of this Part or by an
Acting Hearing Fanel Chairperson, who shall be appointed by the
Committee Chalrpersen from among the members of the Hearlng Panel
whao are attormeys to serve In the absence of the Hearing Panel
Chalrperson shall such powers and duties as are set forth in this Part.

d. Quorum and Manner of Acting. All matters presented to a Hearing Fanel
shall be determined by three members of the Panel, Twe Panel members
asslgned to a matter shali constitute & quorum for the transaction of
business. All action shall require the concurrence of at least two
members. At least two members of a Hearing Panel assigned to a matter
shall have heard the entire proceeding. The third 2ssigned member either
shall heve heard the entire proceeding before the Hearlng Panel or shall
have read the transcript of proceedings before Referee and briefs
submitted to the Referee. In the event that ene of the thres members
assigned to a matter dies, bacomes Incapacitated, or is otherwise unable
te determine 2 matter, the fourth member shall take his or her place. If
the fourth mamber dies, becomaes Incapacitated, or is otherwlse unable o
serve, the Chairperson may designate another member of the Committee
to serve In his or her place,

+
§ 605.23 Committee Chalrperson and Secrotary

+ [n additlon to such other duties as are set forth in this Part, the
Committee Chalrperson shall perform such duties as may be assigned by
the Commitiee, and the Secretary shall perform such duties as may be
asslgned by the Committee or the Commitiee Chalrperson,

§ 605.24 Confidentiality

&, Confidentiality. Disciplinary committee members, committee lawyers,
committee employees, and all other Individuals officlally assoclated or
affiliated with the committee, Including pro beno lawyers, bar medlators,
law students, stenographers, cperators of recording devices and typlsts
who transcribe reconded testimony shall kesp committee matters
confidential in 2ocordance with applicable law,

b. Walver. Upon the written walver of confidentiziity by any Respondent, all
participants shall thereafter hold the matter confidential to the extent
required by the terms of the waiver,

http://www.nycourts.gov/courts/ad 1/Committees&Programs/DDC/part605.shtml 11/6/2012



§691.1 Application

{a) This Part shall apply to all attorneys who are admitted to practice, reside in, commit acts in or who
have offices in the Second Judicial Department, or who are admitted to practice by a court of another
jurisdiction and who regularly practice within this department as counsel for governmental agencles or
as house counsel to corporations or other entities, or otherwise. In addition, any attorney from another
state, territory, district or foreign country admitted pro hac vice to participate in the trial or argument of
a particular cause in any court in the Second Judicial Department, or who In any way participates in an
action or proceeding therein, shall be subject to this Part.

{b) The impositicn of discipline pursuant to this Part shall not preclude the Imposition of any further or
additional sanctions prescribed or authorized by law, and nothing contained in this Part shall be
construed to deny to any other court such powers as are necessary for that court to maintain control
over proceedings conducted before it, such as the power of contempt, nor to prohibit bar associations
from censuring, suspending or expelling their members from membership in the association or frem
admonishing attorneys in minor matters; provided, however, that such action by a bar association shall
be reported to the appropriate committee appointed pursuant to section 691.4(a) of this Part, and
orovided further, that such action by a bar association shall not be a bar to the taking of other and
different disciplinary acticn by this court or by 2 committee appointed pursuant to section 691.4{a) of
this Part.

§ 691.2 Professional misconduct defined

Any attorney who fails to conduct himself, either professionally or personally, in conformity with the
standards of conduct imposed upon members of the bar as conditions for the privilege to practice law,
and any attorney wheo viclates any provision-of the rules of this court governing the conduct of
attorneys, or any of the Rules of Professlonal Conduct set forth in part 1200 of this Title, or any other
rule or announced standard of this court governing the conduct of attorneys, shall be deemed to be
guilty of professional misconduct within the meaning of subdivision (2} of section 90 of the Judiciary

Law.



§ 691.3 Discipline of attorneys for professional misconduct in foreign jurisdictions

{a) Any attorney to whom this Part shall apply, pursuant to section 691.1 of this Part, who has been
disciplined in another state, territory or district, may be disciplined by this court because of the conduct
which gave rise to the discipline imposed in such other state, territory or district.

{b) Upen receipt from the foreign jurisdiction of a certified or exemplified copy of the order imposing
such discipline and of the record of the proceedings upon which such order was based, this court,
directly or by a committee appointed pursuant to section 691.4{a) of this Part, shall give written notice
to such attorney pursuant to subdivislon 6 of section 90 of the Judiciary Law, according him the
opportunity, within 20 days of the giving of such notice, to file a verified statement setting forth any
defense to a discipline enumerated under subdivision (c) of this section, and a written demand for a
hearing at which consideration shall be given to any and all defenses enumerated in said subdivision (c}
of this section. Such notice shall further advise the attorney that, In default of such filing by him, this
court will impose such discipline or take such disciplinary action as it deems appropriate.

{c] This court, in default of the attorney’s filing a verifiad statement and demand as provided for in
subdivision (b) of this section, may discipline such attorney unless an examination of the entire record
before this court, including the record of the foreign jurisdiction and such other evidence as this court in
its discretion may receive, discloses {1) that the procedure in the foreign jurisdiction was so lacking in
notice or opportunity to be heard as to constitute a deprivation of due process; or (2) that there was
such an infirmity of proof establishing the misconduct as to give rise to the clear conviction that this
court could not, consistent with its duties, accept as final the finding of the court in the foreign
jurisdiction as to the attorney's misconduct; or (3} that the Imposition of discipline by this court would

be unjust.

{d) Opportunity for hearing. Where an attorney shall have duly filed both his verified statement setting
forth any defense (as enumerated in subdivision {c) of this section} to the imposition of discipline by this
court and his written demand for a hearing with respect to such defense, no discipline, by way of
suspension or otherwise, shall be imposed without affording the attorney an opportunity to have a

hearing.

(e} Any attorney to whom this Part shall apply who has been disciplined in a foreign jurisdiction shall
promptly advise this court of such discipline.



§691.7 Attorneys convicted of serious crimes; record of conviction conclusive evidence

{a) Upon the filing with this court of a certificate that an attorney has been convicted of a serious
crime as hereinafter defined in a court of record of any state, territory or district, Including this State,
this court shzll cause formal charges to be made and served upon the respondent and shali enter an
order immediately referring the matter to a referee, Justice or judge appointed by this court to conduct
forthwith disciplinary proceedings, whether the conviction resulted from a plea of guilty or ncio
contendere or from a verdict after trial or otherwise, and regardless of the pendency of an appesl.

(b} The term serious crime shall include any felony, not resulting in automatic disbarment under the
provisions of subdivision {4} of section 90 of the Judiciary Law, and any lesser crime a necessary element
of which, as determined by the statutory or common law definition of such crime, Involves interference
with the administration of justice, criminal contempt of court, false swearing, misrepresentation, fraud,
willful failure to file income tax returns, deceit, bribery, extortlon, misappropriation, theft, an attempt or
a conspiracy or solicitation of another to commit a serious crime or a crime invalving moral turpitude.

{c) A certificate of the conviction of an attorney for any crime shall be conclusive evidence of his guilt of
that crime In any disciplinary proceeding instituted against him based on the conviction, and the
attorney may not offer evidence inconsistent with the essential elements of the crime for which he was
convicted as determined by the statute defining the crime.

{d} Upan the flling with the court of a certificate that an attorney has been convicted of 2 crime not
constituting a serious crime as hersinbefore defined In a court of record in any state, territory or district,
including this State, this court shall either refer the matter to a committee appointad pursuant to
section 691.4(a) of this Part for whatever action may be appropriate, or cause formal charges to be
made and served upen the respondent and enter an order Immediately referring the matter to a
referee, justice or judge appointed by this court to conduct forthwith disciplinary proceedings, whether
the conviction resulted from a plea of guilty or nolo contendere or from a verdict after triai or
otherwise, and regardless of the pendency of an appeal.

(] The clerk of any court within the judiclal department In which an attorney admitted to practice in this
State is convicted of a crime shall within five days of said conviction forward a certificate thereof to the
clerk of this court and to the clerk of the Appellate Division of the Supreme Court in the judicial
department in which sald person was admitted to practice.

(f) Any such committee, upon receiving Information that an attorney toc whom these rules shall apply

pursuant to section 631.1 of this Part, has been convicted of a crime in a court of record of any state,

territory or district, shall determine whether the clerk of the court where the convictlon occurred has
forwarded a certificate of the conviction to this court. If the certificate has not been forwarded by the
clerk, such committee shall obtaln a certificate of the cenviction and forward it to this court.



§691.16 Attorneys assigned by the court as counse| for a defendant in a criminal case

(a) No attorney assigned by a court as counsel for a defendant in any criminal case shall in any manner
demand, accept, receive or agree to accept or receive any payment compensation, emolument, gratuity
or reward or any premise of payment, compensation, emolument, gratuity or reward or any money,
property or thing of value or of personal advantage from such defendant or from any other person,
except as expressly authorized by statute.

{b) No attorney assigned by a court as counsel for an indigent defendant in any criminal case shall,
during the pendency thereof, accept a private retainer to represent the defendant in that or any other

case.

{c] Viclation of this section shall result in the removal of the attorney's name from the panel of attorneys
eligible to recelve assignment pursuant to article 18-B of the County Law and shall constitute a violation
of section 1200.3{5) of this Title,
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Decided and Entered: September 27, 2012 D-43-12

In the Matter of TERENCE L.
KINDLON, an Attorney.

COMMITTEE ON PROFESSIONAL MEMORANDUM AND ORDER
STANDARDS,
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(Attorney Registration No. 1034057)
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Peter M. Torncello, Committee on Professional Standards,
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Kindlon Shanks & Associates, Albany (Lee C. Kindlon of
counsel), for respondent.

Per Curiam.

Respondent was admitted to practice by this Court in 1974
and maintains an office for the practice of law in the City of
Albany.

Petitioner moves to confirm a Referee's report as to the
specification of a single charge that the Referee sustained and
to disaffirm the report as to those specifications that the
Referee did not sustain. Respondent cross-moves to confirm the
Referee's report in its entirety. We have heard respondent on
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the motions and in mitigation.

We grant petitionmer's motion to confirm the Referee's
report, deny the motion to disaffirm the report and grant
respondent’'s cross motion to confirm the report in accordance
with the findings of professional misconduct set forth in this
decision, Respondent's misconduct arose out of his
representation of a criminal defendant. During a recess in the
trial and while the prosecutor was outside the courtroom,
respondent viewed, handled and photographed a document that was
on the prosecution's table. Respondent did not seek, nor was he
ever granted, permission by the prosecutor to examine, handle or
photograph the document.

The Referee found, and we agree, that respondent engaged in
undignified and/or discourteous conduct, as well as conduct that
adversely reflects on his fitness as a lawyer in violation of the
Rules of Professional Conduct (22 NYCRR 1200.0) rules 3.3 (f)
(2); 8.4 (h). In aggravation of respondent's misconduct, we note
that petitioner has issued three letters of caution to respondent
since 1997. 1In mitigation, we note respondent's otherwise
distinguished legal career and laudable community service.

Under all of the circumstances presented, we conclude that
respondent should be censured.

Peters, P.J., Rose, Lahtinen, Spain and Kavanagh, JJ.,
concur,

ORDERED that respondent is found guilty of the professional
misconduct set forth in charge 1, specification 1 only insofar as
it alleges a violation of Rules of Professional Conduct (22 NYCRR
1200.0) rule 3.3 (f) (2) and rule 8.4 (h); and it is further



.l.m...r. H—IE'HM

ORDERED that petitioner's motion to confirm and disaffirm
the Referee's report is granted and denied accordingly and
respondent's cross motion to confirm the Referee's report is
granted; and it is further

ORDERED that respondent is censured.

ENTER:

ohat O Paghgn

Robert D. Mayberger
Clerk of the Court
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NEW YORK STATE BAR ASSOCIATION COMMITTEE ON PROFESSIONAL
ETHICS

April 28, 1972
OPINION:

Digest: It is not improper for defense counsel in a criminal case to interview a witness for the prosecution over the
objection of the District Altorney

Code: EC 6-4; DR 6-101{A); DR 7-102; DR 7-104
QUESTION

May the attomey for 2 defendant in a eriminal case interview a witness for the prosecution without the knowledgs
of, or over the objection of, the District Attorney?

CPINION

It is not improper for an attomey or defendant in a criminal case to interview a witness for the prosecution without
{he knowledge, or over the abjection of, the District Attomey. Failure to thoroughly investigate and marshal the facts by
defense counsel could be considered a dereliction of duty. EC 6-4; DR 6-101{A). A lawyer may properly interview any
witness or prospective witness for the opposing side in any civil or ciminal action without the consent of the opposing
counsel or party, as a witness does not "belong” to eny party. This does not, of course, senclion eny suggestion
calculaled to induce amy witness to suppress evidence or to deviate from the truth. DR 7-102. See also, American
College of Trizl Lawyers, Code of Trial Conduct Section 15,

As prosecution wilnesses are not parties nor clients of the prosecution, ABA 101 (1933), the provisions of DR
7-104, prohibiting conversations by & lawyer with a pariy represented by a lawyer unless he has the prior consent of the
lawyer representing such party, are not applicable.
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DANIEL D. ANGIOLILLO, 17,

2010-11606

[*1]In the Matter of Eugene Chmura, an attorney and counselor-at-law. Grievance
Committee for the Second, Eleventh, and Thirteenth Judicial Districts, petitioner;
Eugene Chmura, respondent, (Attorney Registration No. 2392074)

DISCIPLINARY proceeding instituted by the Grievance Committee for the Second,
Eleventh, and Thirteenth Judicial Districts. By decision and order of this Court dated
February 23, 2011, the Grievance Committee for the Second, Eleventh, and Thirteenth
Judicial Districts was authorized to institute and prosecute a disciplinary proceeding against
the respondent and the issues raised were referred to the Honorable Jerome M. Becker, as
Special Referee to hear and report. By decision and order of this Court dated March 18,
2011, the Honorable Jerome M. Becker was relieved as Special Referee and the matter was
re-assigned to David Ferber, Esq., to hear and report.

http://www.nycouris.gov/reporter/3dseries/2012/2012_06298 . htm 11/6/2012
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Diana Maxfield Kearse, Brooklyn, N.Y. (Melissa D. Broder of
counsel), for petitioner.
Eugene Chmura, Astoria, N.Y., respondent pro se.

OPINION & ORDER

The respondent was admitted to the Bar at a term of the Appellate Division of the Supreme
Court in the Second Judicial Department on March 27, 1991,

The Grievance Committee for the Second, Eleventh, and Thirteenth Judicial Districts
(hereinafter the Grievance Committee) served the respondent with a verified petition dated
December 3, 2010, containing two charges of professional misconduct. After a pre-hearing
conference on July 11, 2010, and hearings on August 22, 2011, and August 23, 2011, the
Special Referee issued a report, which sustained both charges. The Grievance Committee
now moves to confirm the Special Referee's report and impose such discipline upon the
respondent as the Court deems just and proper. The respondent has submitted an affirmation
seeking to disaffirm the report and for a dismissal of the charges.

Charge one alleges that the respondent converted funds entrusted to him as a fiduciary,
in violation of Code of Professional Responsibility DR 9-102(a) and DR 1-102(a)(7) (22
NYCRR 1200.46{a]; 1200.3[a][7]). The respondent maintained an IOLA account at J.P,
Morgan Chase Bank, entitled "IOLA - Eugene Chmura." On or about October 19, 2006,
Barbara Szalanska retained the respondent on behalf of Allan Sirju, and paid him $10,000 in
cash from her own funds to post a bond for Sirju, who was being held in immigration
custody in Arizona. On or about August [*2]28, 2008, the respondent deposited a check
from the U.S. Treasury Department for $10,487.30, into his IOLA account, representing the
return of the bond for Sirju, plus interest. On or about November 20, 2008, without
authorization, the respondent wrote a check, payable to himself, for $6,015 from the bond
money paid by Szalanska. The respondent never returned the $10,487.30 to either Szalanska

or Sirju.

Charge two alleges that the respondent engaged in conduct involving dishonesty, fraud,
deceit, or misrepresentation, in violation of Code of Professional Responsibility DR 1-102
(a)(4) and (7) (22 NYCRR 1200.3[a][4], [7]). On or about October 19, 2006, the respondent

hitp://www.nycourts.gov/reporter/3dseries/2012/2012_06298.htm 11/6/2012
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signed a fixed fee retainer agreement for $3,000 for Sirju's immigration matter. On
April 12, 2010, while under oath at the Grievance Committee's offices, the respondent
produced a bill dated April 12, 2010, for attorney's fees in excess of $6,015. The respondent
had never sent the bill to Sirju. He created the bill in an effort to justify paying himself the
36,015 from Szalanska's bond money.,

Based on the evidence adduced, the Special Referee properly sustained both charges.
Accordingly, the motion to confirm is granted. The respondent, who disputed the charges,
claimed that the bond money was Sirju's money and that, therefore, he had no obligation to
refund any money to Szalanska, whom he maintained was simply a "messenger." We agree
with the findings of the Special Referee, who after hearing the testimony of the respondent
and Szalanska, was "convinced" that the bond money belonged to Szalanska and that the
respondent was well aware of that fact. We agree as well with the Special Referee's finding
that the April 12, 2010, bill was a fabrication,

The respondent offered no evidence in mitigation,

The respondent has a significant disciplinary history of three Admonitions and two
Letters of Caution. ,

The respondent is currently delinquent in the payment of his attorney re-registration
fees for two biennial periods.

The respondent shows no remorse and remains defiant in his claim that he is "entitled"
to deduct his fees from the bond money. The evidence shows that the respondent took
advantage of a fellow Polish immigrant. His offer to return the balance of the bail money,
but only to Sirju, who is no longer in the country, underscores the bold nature of his theft.
His testimony was riddled with inconsistencies and contradictions. Not only did the
respondent wrongfully deduct his fees from the bail money, but he padded his bill with
improper charges, a bill which was fabricated to justify his conduct. Of note, the respondent
was previously admonished in 2005 for similar conduct.

Under the totality of the circumstances, the respondent is disbarred for his professional

misconduct,
MASTRO, A.P.J., RIVERA, SKELOS, DILLON and ANGIOLILLO, JJ., concur,

http://www.nycourts.gov/reporter/3dseries/2012/2012_06298.htm 11/6/2012
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ORDERED that the petitioner's motion to confirm the Special Referee's report is
granted; and it is further,

ORDERED that the respondent, Eugene Chmura, is disbarred, effective immediately,
and his name is stricken from the roll of attorneys and counselors-at-law; and it is further,

ORDERED that the respondent, Eugene Chmura, shall promptly comply with this
Court's rules governing the conduct of disbarred, suspended, and resigned attorneys (see 22
NYCRR 691.10); and it is further,

ORDERED that pursuant to Judiciary Law § 90, effective immediately, the respondent,
Eugene Chmura, shall desist and refrain from (1) practicing law in any form, either as
principal or as agent, clerk, or employee of another, (2) appearing as an attorney or
counselor-at-law before any court, Judge, Justice, board, commission, or other public
authority, (3) giving to another an opinion as to the law or its application or any advice in
relation thereto, and (4) holding himself out in any way as an attorney and counselor-at-law;
and it is further, [*3]

ORDERED that if the respondent, Eugene Chmura, has been issued a secure pass by
the Office of Court Administration, it shall be returned forthwith to the issuing agency, and
the respondent shall certify to the same in his affidavit of compliance pursuant to 22
NYCRR 691.10(f).

ENTER:
Aprilanne Agostino

Clerk of the Court

hitp://www.nycourts.gov/reporter/3dseries/2012/2012_06298.htm 11/6/2012
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Kehinde Jobi, Defendant, ﬁ-ﬂ“&iv:- .i’ow ““-.___._
respurces 1o help you cast your
Informed vote,
By David 8. Kamp
B5272010
Ask a Lawyer
ﬂzln!!._..r
% (Please Mk Your Questios Here, e.g., Do I need &
For the People: AJDLA Nicholas Lews Lawyes?
A.0.A Stephanle Taylor
Bronx County District Attorney's Ofce
198 E. 1615t Street
Brons, HY
For the defendant: Steven L Brounstein, Esq.
42-40 Ball Boulevard
Bayshkie, NY
Martin Marcues, 1.
In this cese, the defendamt, formesdy an attorney, was charged with four counts of
Grand Larcany In the Third Degree (§ 155.25), one count each of Grand Larceny in the
Feurth Degree (Penal Lew § 155.30), Petlt Larceny (Penal Law § 155.25), Schemn to Jamas K. Landay
Defraud in the First Degree {(Penal Law §190.65/1](b], and nlae counis of Practice of Arbliration | Mediation, Business Law,
Law by Disharred or Suspended Attorney (Judiclary Law § 4B6). In essence, the Employment Law, Intellectual Property
allegations ace thet the defendant stale money from severs! chenis and another persga,  New York, BY
bath befare and after she was suspended from the practics of law. Before any of thase .
charges were brought against the defendant, the Discipiinary Committes for the Firss
Judicizl Department began an Investigation Into several of these matters, which later  Nlcole Elizabath Nicolette
beeame the subject of some of the crimingl charges she Is now facing. ﬁinunﬁlrﬁ. Criminal Law, Family
Myrthe Beach, 5C
hitp://law justia.com/cases/new-york/other-courts/2012/2012-ny-slip-op-22305.html 11/6/2012
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Afer complaints were flled against her, and before she was suspended from the

[T ant testifEd T @ hearng conducted on Gehall of The

Disclplinary 9...;.8. of November L6, 2006, February 21, 2007, Merch 13, 2008, Bridget V. Hamill
and Movember 23, 2009, the first three times without an altorney, and on the fnal  Securitios Law
occasion, with one. At the beginnlag of the frst appearance, Aoberta Kolar, Esq., on New York, NY
atipmey for tha Committee, Informed the defendant that she was appesring vokuntarity, -

thal she was entitled to have counse! with her, and that the [*2]proceadings would be Y

acjourned any time she requested counsel. Ms, Koler also teld the defendant thal: This Carey F. Kalmowltz Esg,
Is & civil proceeding and If you should assert your FIfth Amendment privilege we cen  Health Care Law
make #a adverse inference. By statute and cese law you are required to answer \-9ke Success, NY
questlons even though you might at seme point ralss an objection to they're (sic) being -
entered Into evidence shouid it come to that, But you do have 1o enswer,
Phillp R. Papa
Finally, Ms. Kolar informed her that “this proceediag ls conldentlal purssant to Section Car Accldents, Construction Lew, Injury
90,10 of the judiclary law, Tithe 29." Ms, Kolar gave the defendant shmilar sdmonitions L%, Medical Matpractice, Products

whea she testifled on March 13, 2008, hew York, NY
On al four occasions that the defendant appeared she answered the questions put to See More Lawyers
her. On November 16, 2006 and March 13, 2008 — the two occaslons In whish the Lawyers - Get Listed Nowl

difendant was ghven the admanitions set forth above — she was asked whelher money Get & fres Full divectory prafile Reting
& complainant named Jean John had given to her for the down payment on the Frae Law

purchase of property was stlll In her escrow account. Both time she testified that the E

maney was stil there,

Based on banking records, the Peapls alege that this testimony was false, & fact which
the defendant does not now contest. The Peaple assert that in this criminal case, In
which the defendant Is charged wilh, Inter alin, stealing that money from Ms. Jean, the
falsity of that testimony evidences a consclousness of guill. Accordingly, they asked
permission to offer those portlons of the defendant's heardng testimony at the trial, In &
motion In liming, the defendant objected to the admission of the testimony, claiming
that the sdverss Inference thet would have been applicable had she asserted her right
egains! seif-Inoriminatlon rendered her answers compelled within the meaning of the
Fifth Amendment. After hearing argument and receiving written submissions from both
sldes, | held the testimony admissible. This cpinicn seis forth the reasons for that
decision.

The sémonitlons the defendant recelved were, withoul doubt, poorly phrased. As
quoted above, she was first told that she had a Afth Amendment right not to tastily,
glbelt with the possitle conseguence of the drawing of an adverse infarencs in the
hiearing. She was then told that the was “requiced to srswer questions® but that her
testimony would be “confidential” She was not Informed that if she answered
questions, they might be offered In evidence agelnst her in a subsequent criminal
proceeding. Nevertheless, she does not now cleim that by being *requived lo answer
questions® she befleved she would be compeiled to answer them even had she asserted
hzr Fifth Amendment privilege. Nor does she clalm that she belleved the promise of
canfidentielity meant her answers could not be offersd agelast her o any subsequent
criminal proceedings.,

The defendant slso does not essert thet IF she had besn specifically Informed of the
possiblity of thelr use in a subsequent criminal proceeding she would heve asserted the
piivilege. In any case, such & clalm would have Been unavalling. In U.S, v. Rublnson,
543 F.3d 951 {2d CIr. 1376), the defondants in a prior civil procesding asserted the
Fifth Amendment privilage as to some guestions put to them, but made statements Is
response Lo others, and those statements were later offered I evidence against them
In @ criminal presecution, The defendants argued that the statemenis were Inadmissibla
beczuse they would have asserted the privilege In the civil proceeding hed they known
they would be later prosecuted. The Court rejected the claim, [*3]mesoning that since
they could have Invoked the privilege with respect 1o those questions they did answer,
“they [coutd not] mfy upon what Information they did disclose to establish prejodice,”
T, 8% 951,

The sole ground wpon which the defendant does clalm that she was compelled o testiy
al the dieclplinary hearing ls by the prespect of the adverse inference thet could have
been drawn agalnst her In thet proceeding had she invoked her privilege against seif-
Incrimination. In suppost of her clalm, the defendant cltes Pecple v, Bass, 140 Misc 2d
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57 (Sup. Cr Bronx Co. 1988). There the court precieded the Feople from olfering
tgainst the defendant statemants he made o o certified soclal werker, which the Court
held were privileged. The defendant does not clalm such a priviege appled io her
testimany In this case, and none gid.

The defendent also relles upon People v, Keiner, 170 Misc 2d 850, B52 (Sup. Ct
filehmond Co. 1996), In which the court held that, [{just 35 In 2 criminel cass where
defendant's statements at a hearing on & motion to suppress sre not admissible I
affered by the Feople in thelr direct case, Nlowise defendant’s civil case statemants bn 3
pro v fawsull aleging constitutional violations ought not be Introduced against him at a
criminal trial on related issues. (See, e.g., Simmons v, 1.5, 330 U.5, 377 [1968].)

In Simmaons, 390 U.S, at 394, the Supreme Court held that "when a defandant testifies
In suppart of & motlon to suppress evidence on Fourth Amendmant grounds, his
testtmony may not thereafter be admitted against him at trial on the lssus of guit
uniess he makes no objection.® As the Supreme Court and numerous other courts have
made clear, however, the Fifth Amendmant applies quite diferently to testimany given
In & clvll proceeding, making the analogy drawn In Klainer in2pposite.

I Griffin v, Cabforrde, 380 U5, 609, 614 (1965), the Suprems Court held that 2
person may not sulfer any penalty dn a criminal case for exerclss of her Fifth
Amendment Aght to sllence, snd that this prohlbition I not restricted to fine o
Imprisaneeent, but extends to the imposition of eny sanction which makes assertion of
the Fifth Amendment privilege *costly.® In that case, the penalties In guestion were
comment by the prosecution on the accused’s decision not to testify at hs criminal trial,
and an struction by the court that such slence is evidence of guilt — thet is, that the
_.__Jqga-—!-:%ﬂgqaiﬂinni?!—oﬁu.!.u:;
case, however, that adverss Inference would be drawn, not In the crimingl case Itself,
23 0 Griffin, bet [n the disciplinary proceeding in which the defendant testifad.

In Spevak v. Klein, 385 U.S, 511 (1967}, an sttorney facing dlsciphinary proceedings fn
New York was disbarred, 25 this State’s faw then permitted, solely because he refused
ko honor a subpoena for records and Lo testify at the judicial Inquiry, asserting his Fifth
Amtendment priviege. Nollng thet "[t)he threat of disbarment and the loss of
professlonal standing, professional reputation, and of lvelihood are poweriul forms of
compuision to make a lewyer refinguish the privilege,® the Courl reversed the decition
of the Court of Appeals upholding Spevak's disbarment, fnging that a dishbarment on
that basls violated the FIfh Amendmaent, Id. at 516; see slso Gerty v, New Jorsay,
385 U.5. 493 (1957) (statements made by police officers under Investigation by State
Attorney General's office could not be used against them in criminal procesding because
the offlcers were told that If they did not answer them without grant of [*4]lmmunity
they were swhject to removal from office). s the Mew York Court of Appeals has
explained, In Spevak the Supreme Court viewed *[t]he threat of disbarment for the
mere exercise of the privilege . , . 85 an unconstiutional compulsion to walve the
priviege without a coextensive protection agalnst the uitimate use of those statemants
In a oriminel proceeding.” Matter of Anorymicus Attormeys, 41 NY2d 506, 510 (1977).
Thus, it 5 coar that when suspenslon or disbarment can flow avtomatically fram
exerciie of an attormey's Filth Amendment right, the attorney cam be compeiled Lo
testify oaly "[wihen essurance Is made that the statements made cannot be ysed in 2
refated crimbaal action . .. ." Id.

As the People comectly observe, however, the assertion of Lhe right agalast salf-
Incrimination fa &n attorney's disciplnary proceeding in New York is no longer by itself
sufficiant to justify the atterney's suspension or disharment. Instead, it may resuit only
in the drawing of an adverse Inference, which may be considered along with other
evidence of misconduct In determining whather to suspend or dishar the attomey.
Meoregwer, such action may be takea only "In conjunction with other misconduct which,
together, form[ | @ basks for uncontested evidence of professional misconduch ' * Matter
of Kapchan, 86 AD3d 110, 102 (1st Dept. 2011}, In other words, “merely invoking
one’s Fifth Amendment right against self-incrimination should not serve as @ separate
ground for an intedim suspenslon.” Id; see also Motter of Harris, 97 AD3d 95 {1s! Dept,
2012); People v, Smith, 26 AD3d 1035, 1037 (3d Dept. 2006); Matter of Muraskn, 286
ADZd 185 (15t Dept, 2001},

In Baxter v. Palmiglans, 425 1.5, 308 (1976), which arose from a Rhode Tstsnd prison
clsciplinary proceeding, the Court faced the guestion whether en adversa lnference
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could be drawn from the prisoner's slence in that proceeding, The Court distinguished
Its declsion in Griffin, noting that the Inference was to be deawn In the disclalinary
hearlng and not I @ criminal case, Moreower, it noted that In Rhode Istand, *an
Inmate's sence in and of Nsell {was] Insufficlent to suppert an adverse declsion by the
Disciplinary Board,” which "must be based on substantial evidence manifested In the
recard of the discipinary proceeding.® Id, at 317 (Intermal guotation marks spd citation
omitted). On this basis, the Court distinguished those of its prior declslons in which
"refusal to submit to interrogation and to waive . . . Fifth Amendment peivilege,
standing alone and without regard to the other evidence, resulted In loss of
employment or opportunity to contract with the State.® 1d. st 318, Thus, the Court
concluded, drewing an adverse inference From the priscner's sbence did not offend the
Fifth Amgndment. The Court observed that, [h)ad the State desired [the prisoner's)
testimany over his Fifth Amendment objection,” & could have compelled it by “sxtend
ling] whatever use Immunity Is required by the Federal Constitutlon,” 1d. The Court did
not, however, esplicitly state whether, had the prisoner answered guestions witheul
ossarting his Fifth Amendment right and without such a grant of immunity, those
answers could have been vsed against him in a criminal precesding.

Analysls of thal lssue beging with U.5. v. Kordel, 397 US. 1 (1970), an earber decision
In which the Court held the onswers 1o Interogatories submitted to & corporation and
qlven by the defendant, one of s vice-presidents, could be used against him in a
subsequent criminal prosecution, Hed no one answared the interrogatories on behalf of
the corporation, the governmeant could have seized certaln products Bt manufactured.
Monetheless, the Court reasoned that because the defendant could have Invokad his
Fifth Amendment privilege agalnst compulsory seff-incrimination rather than answer the
Interrogatories, he was not compelled to [*5])gve testimony agalnst himself even If *the
informatica [the defendant] supplied the Gowernment In his answers fo the
Interrogatories, i not necessary to the proo! of the Government's case In the crlminal
prosecution, . . . at least provided evidence or leads useful to the Government.® 1d, at

uuuuu federal courts have refied on Bexter and Kordel In concluding that, even
when the ciil maiter 5 one brought by the government, “(a] defsndent hes no
absolute right not te be forced to choose betwesn testifying in [that] evil matier and
assorting his Fiftk Amendment privitege,” Keating v. Office of Theift Supervision, 45
F.3d 322, 326 {Sth Cir. 1995} (rejecting FIfth Ameadment challenge to sdministrative
law judge's deckslon banning defendant From federally Insured banking dustry and
airacting kim ta pay restitutien). In Hoover v, Knight, 678 F.2d 578 (5th Clr. 1582), the
Fifthy Circuft held that the fallere to pestpone an adminisimative hearing resulting In a
pofice offlcer’s termination white criminal charges were pending against the officer did
nol viclate the Constiution. Similacly, in De Vita v. Sills, 422 F.2¢ 1172, 1178 {3d Cir.
1970}, the Third Circult denled a reguest to enjoin an Inquiry Into the possible
distarment of the plalntilf, both & judge and an attorney, against whom an Indictment
was als pending, noting that Kordel rejectad “the contention that an actual or potential
defendart in a criminal case should not even be put to the @fcalt choice of having to
assert the priviiege in & related civil case.”

The Second Depariment reached & similar conciusion in Kurlansky v, Bad-Stuy Health
Care Corp., 135 AD2d 160 (2d Capt. 1988), There, In determining whather to freeze
assets of the defendant that were sought In & divil forfelture proceeding, the trial court
direcied the defendants, against whom criminsl charges were alss pending, to discose
certaln fnancisl information, The Second Department upheld the order, nothng that the
defendants could assert thalr priviege agalnst self-incrimination, and thal while such an
assertion couid be considered In the civll proceeding, it would not resul In an awtomatic
farfelture of thelr property. Citing Baxter, the court hald thet the srder did "nos sabject
the defendants to the poten! sanctions’ held [In other cases] to viclate the privilage
sgaknst self-incrimination.® 1d. st 180,

The unstated Implication In al of these cases Is that If & person forgoes har Fifth
Amandment privilege In & clvll marter and makes statements, sven a disciplinasy
hearing Hke this one, In which an adverse inference may be drawn from the assertion of
the privilege ageinst self-Incrimination, & prosscutor can offer those statements bn
evldence sgainst her In @ subsequent crimingl case, Other courts hava explicitly sald so,
In Arthurs v. Stern, 560 F.2¢ 477 (1st Clr, 1977), for example, 3 physician sccused of
writing Megal prescriptions sought e suspend discipinary proceedings agalnst him wntll
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pencing criminal charges were resolved, Relying on Baxter, the First Clrcult held that
the Fifth Amendment did not prebiblt the board conducting the proceedings from
drawing sn adverse Inference should the physiclan refuse to testify. Belying on Kordsl,
the Court concluded that there wes nothing “inherently ropugnant te due process In
requiring the doctor to choose between glving testimony at the distiginary hearlng, a
course that mey help the criminal proseculors, and kesping shent, a course that may
F!_..SEFHE:I-!‘.-E,H;;.E?IEI-E.;. In Brock .
Tolkow, 109 F.A.D.L16, 119 (E.D.NY 1285), the Court noted that cases subsaquant 1o
Kardel, Including Baxter, Arthurs and Rubinsan, *have made even clearer that It is not
unconstitutional bo force 3 litigant to chonse batween Involding the Afth amendment in &
chvil case, thus risking 2 loss there, or answering the questions in the dvil context, Thus
rigking subsequent criminal prosecution.” [*8)

State v. Horton, 581 A.2d 488 (Me. 1989), s a case on all fours with this one. Thare,
tUhe defendant, an attorey, madn statements In an inquiry conducted by the Grevaace
Committes of the Bosrd of Overseers for the Sar concernlng s aleged
misappropriation of money left with bim by & cllent, never raising his Filth Amendment
privilage not to testity. After he was Indicted on charges based upon the same slieged
misappropriation, the trial court suppressed the statemants, finding that they were
obtained involentarlly, Tha Supreme Judiclal Court of Malne reversed and held the
statements admissicle, oting Baxter for the proposition that *{d)isciplinary proceedings
are ¢l In nature, and a lawyer hes no constiutional rght to prevent the factfinder bn
that procesding from considering the Implication of ks sllence, elong with ciher
eyidence against him, In making & detsrmination.” Id. &t 431, Citing Arthurs, the Court
concluded that “{I)f he chooses to Invoke his Filth Amendment privilege and remain
silent, & lawyer mighl be disciplined for the underlying misconduct charged by the
Bosrd, but that does not mean he ls compelled to spenk rather then essert the
privilege.” Id.

Slendlarly, in U5, v. McKinrey, 595 F.Supp.2d 182 (E.0.Pa. 2010}, the court held that a
doctor's statements at a DEA hearing concerning the possible suspangion of his lloease
to preseribe drugs were admissible sgatnst him In a crimingl presecution for distributien
of @ controlfed substance, even though the agency could draw an adverse inference
against him In the hearing if he chose not to testify. Relylng on Arthurs and Keating,
the court corcluded that the doctor "was able to choose whether or not he waated 1o
testify” at the DEA hearing, and “hits FIfth Amendment Aghts were not viclated when he
chose to testify . . . ." I1d, ot 196; see aiso People v. Reed, 247 AD2d 900 {4th Dapt.
1998) (statements made by Ere County caseworker durdng Investlgatory Interview
concerning alleged misaporopriation of clent funds admissitle agalnst her In criminal
trlel since, “[a]ithough defendant was tokd that, IF

she was not willing to conperate, | would shed a certaln kind of light on her In t2oms of
what her role in this whole thing was', that s not the tvpe of axplicit or Impliclt threat
that serves to immunize defendant's subsequent responses to guestioning®),

Similerty, in thls case, had the defendant exercised her right to shence In the
disciplinary proceeding, her sifence could have been considered, along with other
evidance, In determining whether she should be susperded from the praclice of kaw.
Had she done s, her assertion of that rght could not, of course, have been offered in
tvidence agalnst her in this tral. However, she choss instcad to testify, and because
that cholce was voluntary and not compeSed within the meaning of the Fifth
Amandment, her testimony is admissitle against her in this criminal case,

Finally, the defendant asserts that the hearing testimony sheuls not be admitted
because Its probative walue ls outwelghed by the prejudice It would cawse her, In
particular because her motivation In testifying falsely &t the hearing was her fear of
suspension and disbarment, which could be based solaly on the wiglatlon of the
disciplinary rules commilted by her removal of the funds from the escrow account,
regardiess of whether she siole those funds. This argument |5 also without mert, Firss,
evidence that the money was removed from the eccount B admissible o establish that
she stole |t, regardless of whether her hegring testimeny to the contrary (s admilted at
trizl. Second, while defense counsel may argue to the jury that her molive in giving the
false testimony was soiely to prevent her suspension [*7)

._..l__o_.n!.:.‘__ﬂinn?lu-#:n:llﬂﬁnhiuuﬂuﬂ{u.ﬁlgwiﬁas
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Ezuﬁﬂuiiafiiﬁqtﬂagn-rﬂgciﬂiiiul
alleged theft,

In the geminal case of People v. Yazum, 13 NY2d 302, 304 {1963), the defendant, who
was wanted in Ohis for & pargle violation, ergued that it was eror to admi at his
criminzl trlal in New York evidence of his attempted escape from custody as
canscigusness of gullt of the crime. The Court of Appeals rejected the argumant, noting
that: It Is quite true that the attempted escape might have been motivated by a
consciousness of quitt of the Ohle parole violation as well as by gull feslings cver the
crimu Invoived here. Indeed, the defendent may have fed because of gullt of bath, or
fer some other Innocert reason. This spectrum of possibilities, however, does not differ
materizlty from that present In any case In which a defendant's flight Is Intreduced in
avidence.,

DObserving that "[t]hs cowt has always recognized the ambigully of avidence of Right
and Insisted that the jury be cesely lnstructed as to is weakness as an Ingdication of
gullt of the erime charged,® 14., and poting that such a charge had been given, the
ﬂanain;ung;,msurog'! Flores, 14 AD3d 351 (1st
Depl. 2005) (citing Yazum in holding that It was proper for irisl court to give
consclousness of guilt charge, and noting that *[ajny amblguity In defendant's conduct
iu?qzigﬁgtn!nu.:ﬂn.i.-zgii%;;qﬁnu;nﬁ
matihve for testifying falsely, it is nonatheless relevant as evidence of consclousness of
Qullt, and the jury will recolve the appropriste Instruction concerning the weakness of
such evidence.

For these reasons, the Feaple's appbcetion to permit admission of the relevant

portions of that testimony was grented and the defendant’s in Brine mation to preciude
their admission was danled.

Dated: Dctober 22, 2012,
MARTIN MARCUS

18.C
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Dealing With an Ethical Dilemma
Submitted by Deborah A. Scalise, Esq.’

In today’s legal world every practitioner encounters ethical issues ranging from obligations to be
fulfilied in the practice of law, (such as Continuing Legal Education and biannual registration), to issues
arising from client representation, (such as conflicts and client fraud). Somehow a lawyer must find a
way to deal with such issues and to do so in compliance with the New York Rules of Professional
Conduct, as well as a multitude of other rules in the Judiciary Law; and the Rules of Court. In addition,
where the rules are not specific, lawyers may look to bar association advisory opinions or case law for
guidance. As aresult, it can be difficult to deal with issues on behalf of a client, while maintaining and
protecting our licenses to earn a living. This article will give a brief practical overview as to what to do
if an ethics and professional responsibility issue arises and what to do when facing disciplinary
authorities conducting a grievance investigation.

1.

If taking an action on behalf of a client feels wrong but you are unable to pinpoint the
problem - follow your instinct; don't do it, or ask for time to research the issue (see
Resources Outline). If you are pressed for time due to a trial or court appearance, & brief
discussion with the judge or law secretary as to a pending “ethics issue” (without
disclosing harmful facts) will usually result in a short adjournment to allow you to make
a telephone call to consult with a colleague or a supervisory attorney. If you are unable
to reach someone, contact one of the bar association ethics hotlines. You will find that
most issues have arisen before and someone will either have an answer or give you
guidance as to a rule, case or advisory opinion.

2. What can a lawyer do when faced with

22 NYCRR § 1200.57 [Rule 8.3] (formerly 22 NYCRR § 1200.4 [DR 1-103]) provides
that a lawyer may report another lawyer's misconduct to either "a tribunal or other
authority empowered to investigate or act upon such violation," Notwithstanding the
rule, even if the allegations are only made to the court in which you are appearing, the

' Deborah A. Scalise is 2 partner in SCALISE AND HAMILTON, LLP in Scarsdale, New York
(914)725-2801. The firm focuses its practice on the representation of professionals (accountants,
doctors, lawyers, judges, pharmacists) in professional responsibility and ethics matters and white collar
criminal matters, Ms, Scalise served as Vice President of the Women's Bar Association of the State of
New York, where she also serves as the Co-chair of the Professional Ethics Committee. She has been in
private practice since 2002 and is a former Deputy Chief Counsel to the Departmental Disciplinary
Committee for the First Judicial Department.
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gricvance committee can still initiate an investigation! Thus, you may be subject to
financial sanctions by the court, as well as disciplinary sanctions by disciplinary
authorities. As a result, once there is any allegation of ethical misconduct a lawyer
should act carefully and try to resolve the issues so as not to risk a negative Opinion by a

Court,

Representing yourself is not a good idea because you are too close to the issues.
In addition, practitioners in the field know the grievance procedures, rules and
staff and will be able to shepherd you through the system. If you cannot afford to
hire someone, at the very least have a respected colleague look over your
documents before you submit them to the court or the grievance authorities to
give your answer a dispassionate review.

te with the cour

Any delay in the submission of your response may negatively impact on the
investigation. Moreover, a failure to respond may result in an interim suspension
pending a final hearing. See 22 N.Y.C.R.R. § 603.4(e)(1)(1st Dept.); § 691.4(I)(1)
(2d Dept.); §806.4(f)(1)(3rd Dept.) and § 1022.19(f)(1)(4th Dept.).

All statements can and will be

Do not make any “off the cuff” statements about your conduct to the court, clients,
colleagues and opposing counsel. Moreover, if you contact staff for the grievance
commitiee, keep the conversation to a minimum, Most important, do not
misrepresent the facts because the grievance authorities will find out if you do. As
a result, you could be subject to additional charges for lying to the committee
during the investigation.

When providing a written response to a grievance, consult the client's files and
your records before responding. Focus on an explanation of your conduct. Do not
blame the client, the court or your supervisors unless you can back-up your
claims. Note: 22 NYCRR § 1200.6(b) [Rule 1.6(b)] (formerly 22 NYCRR §
1200.19(c) [DR 1-103 (c)]) permits a lawyer to reveal client confidences or
secrets in order to defend the lawyer or the lawyer's employees against an
accusation of wrongful conduct.

2
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circumstances.

If you find yourself the target of a disciplinary investigation there are certain
factors, which may be presented as aggravating or mitigating circumstances
which can affect the sanction imposed upon a finding of misconduct.
Aggravaling circumstances which considered by the grievance committees when
sanctioning a lawyer include, inter alia, failure to cooperate with the committee,
lying to the committee, lack of remorse, prior disciplinary history and untreated
substance abuse. Mitigating circumstances include, inter alia, character
references, pro bono activities, community service and treatment for substance
abuse.

Substance Abuse.

Lawyers Assistance Programs ("LAP") are available to members of the legal
community with alcohol or substance problems, The New York State Lawyers
Assistance Trust (NYLAT) has a website which provides invaluable information
about resources to deal with these issues at www.nylat.org. NYLAT works hand
in hand with local LAPs including those established by the New York State Bar
Association and the Association of the Bar of the City of New York.

Each LAP offers free, confidential assistance to lawyers, judges, law students and
their families in addressing their problem, identifying appropriate resources and
beginning the recovery process. These programs work together to assist lawyers
in need and their services are confidential pursuant to §499 of the Judiciary Law
as amended by Chapter 327 of the Laws of 1993 and Federal Regulation 42 CFR
Part 2. There are national, statewide and local LAP programs and they that can be
reached as follows:

New York State Bar Association LAP - Pat Spataro (800)255-0569

New York City Bar Association LAP - Eileen Travis (212)302-5787
Brooklyn Bar Association LAP - (718)624-4001

Nassau County Bar Association LAP - Peter Schweitzer(888)408-6222
ABA Co-LAP - Leigh Stewart-1-800-238-2667 or 1-866-LAW-LAPS(1-

866-529-5277)
*  ABA Judicial Assistance - Ann Foster- 1-800-219-6474

If you, or any lawyer you know is experiencing a problem, don't wait until a
grievance is filed, call LAP, they can help!
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Ethics Resources 2012

SCALISE & HAMILTON, LLP
670 White Plains Road
Suite 325
Scarsdale, N.Y. 10583
{914)725-2801
Fax {914)931-2112

Rules of Professional Conduct (effective April 1, 2009)/Lawyer's Code of
Professional Responsibility (prior to April 1, 2009)

* Judiciary Law Section 90 (Case comments)
» 22 NYCRR Section 1200
+ Lexis and Westlaw

Judiciary Law
» Judiciary Law Section 80
= Judiciary Law Section 264(4)
» Judiciary Law Sections 467-499
» CPLR Section 9407 and 9701

Attorney Admissions

¢ Judiciary Law Section 53
Judiciary Law Section 58
Judiciary Law Sectiaon 90(1)
Judiciary Law Section 460-466
CPLR 9401-9406
General Obligations Law 3-503
22 NYCRR Section 520
22 NYCRR Section 602 (1* Dept.)
22 NYCRR Section 690 (2™ Dept.)
22 NYCRR Section 805 (3" Dept.)
22 NYCRR Section 1022.34 (4" Dept.)

® & & & & 5 & B 8 &

Other Applicable Rules
¢ 22 NYCRR § 1200 Appendix A Standards of Civility (Aspirational)
* 22 NYCRR § 1205 Cooperative Business Arrangements between lawyers and
non-legal Professionals (“Multidisciplinary Practice”)
* 22 NYCRR § 1210 Statement of Client's Rights
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22 NYCRR § 1215 Wiritten Letter of Engagement

22 NYCRR § 1220 Mediation of Attorney-Client Disputes

22 NYCRR § 118 Registration of Attorneys

22 NYCRR § 130 Costs and Sanctions

22 NYCRR § 137 Fee Dispute Arbitration

22 NYCRR § 1300 Dishonored Check Rule

22 NYCRR § 1400 Procedure in Domestic Relations Matters
22 NYCRR § 1500 Continuing Legal Education

Attorney Disciplinary Procedures

Judiciary Law Section 90

22 NYCRR §§ 603 & 605 (First Department)
22 NYCRR §§ 690 & 691 (Second Department)
22 NYCRR § 806 (Third Department)

22 NYCRR § 1022 (Fourth Department)

Disciplinary Case Law
» Appellate Division Reporters (for attorneys)
» Court of Appeals and Judicial Conduct Committee (for judges)
+ Non-Disciplinary Case Law
* All other courts

Judicial Conduct

22 NYCRR § 100 Judicial Conduct

22 NYCRR § 101 Advisory Committee on Judicial Ethics

22 NYCRR § 7000 State Commission on Judicial Conduct - Procedural Rules
22 NYCRR § 7100 Judicial Nomination Commission

22 NYCRR § 7400 Ethics Commission for the Unified Court System

Formal and Informal Ethics Opinions
« ABA
« NYSBA
Association of the Bar of the City of New York
NY County Lawyers Association
Nassau County Bar Association
ABA/BNA Manual

Other Resources and Periodicals
¢ Annotated Code and Model Rules
* ABA Standards on Imposing Lawyer Sancticns
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The New York Code of Professional Responsibility: Opinions, Commentary
and Caselaw (Oceana Publications 2010) New York County Lawyer's Ethics
Institute

Simon's New York Rules of Professional Conduct Annotated (Thomson West
2009) .

Modern Legal Ethics Charles Wolfram (West Publishing)

Legal Ethics: The Lawyers Deskbook on Professional Responsibility, Ronald
D. Rotunda, American Bar Association Center on Professional Responsibility
(Thomson West 2010)

Regulation of Lawyers: Statutes and Standards Stephen Gillers and Roy D.
Simon, {(Aspen Publishers 2008)

Attorney Escrow Accounts, Rules, Regulations and Related Topics (New York
State Bar Association 2010) Peter Coffey and Anne Reynolds Copps, Editors
New York Law Journal

Telephone Hotlines

Websites

L

Association of the Bar of the City of New York (212) 382-6600 Ext. 8
Association of the Bar of the City of New York LAP (212) 302-5787

NY County Lawyers’ Association (212) 267-6646

NY State Bar Association (800) 342-3661

NY State Bar Association LAP 1-800-255-0569

American Bar Association (B00) 285-22210r e-mail ethicsearch{@abanet.crg
American Bar Association ColLAP 1-866-LAW-LAPS(529-5277)

American Bar Association Judicial Assistance 1-800-219-6474

ABA Center for Professional Responsibility (www.
ABA/BNA Lawyer's Manual on Professional Conduct
(www.bna.com/products/lit/mopc. htm)

American Legal Ethics Library/Cornell Legal Information Institute
(www.secure.lawcornell.edu/ethics)
American Judicature Society (www.ajs.or
Association of Professional Responsibility Lawyers (www.aprl.net)
Naticnal Qrganization of Bar Counsel (www.nobc.org)

The New York State Lawyers Assistance Trust (NYLAT) (www.nylat.org)




